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STATE' S RESPONSE TO DEFENDANT’ S MOTI ON TO DI SM SS

PROCEDURAL HI STORY

In the early norning hours of Decenber 7, 1994, the victim
was waiting for a bus when she was approached by an unknown nal e
i ndi vidual with a handgun who forced her into a car and
subsequent|ly sexually assaulted her. Although the victim
i mredi ately reported the sexual assault and was transported to
t he Sexual Assault Treatnent Center for the gathering of evidence
relating to the attack, the assailant was not imredi ately
identified.

On Decenber 4, 2000, shortly before the expiration of the
Ssix year statute of limtations, the MI|waukee County District
Attorney filed case no. 00CF005987 agai nst John Doe #12, unknown
mal e, with matching deoxyribonucleic acid (DNA) profile listing
the 13 genetic |locations pertinent to the matching
identification. John Doe was charged with one count of
ki dnappi ng (Wsconsin Statute sec.940.31(1)(a)) and four counts

of first degree sexual assault (Wsconsin Statute sec.



940. 225(1)(b)). Upon the filing of the conplaint and a finding
of probable cause, a circuit court judge issued an arrest warrant
for John Doe #12, who was described by his DNA profile. The
crimnal conplaint stated that the probability of selecting an
unrel ated individual who woul d have a DNA profile matching the 13
specified genetic |ocations was approximately 1 in 75,000,000 in
t he Caucasi an population, 1 in 630,000,000 in the black

popul ation, and 1 in 1.5 billion in the Hi spanic population. 1In
accordance with Wsconsin Statute 968. 04(3) subsections 7 and 8,
the crimnal conplaint was attached to the warrant.

On February 27, 2001, the Wsconsin State Crine Laboratory
reported a “cold hit” out of the Wsconsin DNA Dat abank between
convi cted of fender Bobby Dabney and the DNA profile fromthe
evi dence described in the crimnal conplaint charging John Doe
#12 wth the above-nentioned of fenses. On March 14, 2001, the
State of Wsconsin filed an anmended conpl aint in which defendant
Bobby Dabney’s nanme was substituted for that of John Doe #12.

STATEMENT OF FACTS

The Statenment of Facts is taken fromthe sworn crim nal
conplaint of City of MI|waukee Police Detective Lori Gaglione,
dat ed Decenber 4, 2000, and the sworn anmended crim nal conplaint
of Detective Gaglione, dated March 14, 2001.

In the crimnal conplaint dated Decenber 4, 2000, Detective
Gagl i one described the assault upon the victim which occurred on
Decenber 7, 1994. According to the crimnal conplaint, the

victimwas at a bus shelter when she was approached by an unknown



mal e i ndi vidual who had a gun, grabbed her, hit her with his
fists in the head, told her to “shut up,” forced her down the
street, tied her hands behind her back with her scarf, placed her
ear warners over her eyes and pulled her cap down over the ear
warnmers and then forced her into a car telling her “don’t put
your hat up on your head cause |I’'l| shoot.” The victimrel ated
that this unknown individual drove the car around for a while,
but then stopped the car and began undressing her and fondling
her breasts. The victimrel ated how this unknown nmal e individual
pul l ed out his penis and forced his penis into her nouth and that
he ejaculated in her nouth. The victimstated that this unknown
mal e i ndi vidual then drove around for another short period of
time, but eventually stopped the car and agai n exposed his penis
and forced it into her nouth and again ejacul ated in her nouth.
The victimrelated that she was then dropped off on a street
corner and that she ran into a store. The victimstated that she
was 15 years old at the tinme of the assaults and that she told
her not her what happened and that her nother called the police.
According to the crimnal conplaint, the victimwas taken to the
Sexual Assault Treatnment Center where a sexual assault nurse
exam ner obtained oral swabs and saliva sanples from her and
secured those itens as evidence. The crimnal conplaint goes on
to relate how those evidentiary itens were transported to the
Wsconsin State Crime Laboratory for analysis. According to
reports filed by the Wsconsin State Crine Laboratory, senen was

detected on the saliva standard taken by the nurse at the Sexual



Assault Treatnent Center and that subsequent DNA testing on that
senen devel oped a DNA profile that was different fromthe victim
and that this foreign DNA profile was devel oped at 13 separate
genetic locations. The crimnal conplaint further described the
13 separate genetic |locations and gave the probability of
randomy selecting an unrelated individual who woul d have a DNA
profile that matched those 13 genetic |locations. The crimnal
conplaint further described the operation of the DNA Dat abank
system at the Wsconsin State Crine Laboratory in M| waukee. The
crimnal conplaint described the DNA database case index and the
DNA dat abank convi cted of fender index and how t hey internesh.
The crimnal conplaint further stated that the DNA profile from
the senen fromthe saliva standard fromthe victimwas run
agai nst the convicted of fender index of the Wsconsin DNA
dat abank and that no match to that profile fromknown offenders
was obtained. The crimnal conplaint further stated that the
unknown person involved in the sexual assault of the victimwould
be expected to have a profile that matched the foreign DNA
profile fromthe senmen recovered fromthe saliva standard of the
victim The crimnal conplaint further stated that the foreign
DNA profile developed fromthe saliva standard of the victim
woul d be run agai nst the convicted offender databank on a nonthly
basis as well as uploading that profile into the National
| ndexi ng System operated by the FBI

On March 14, 2001, Detective Lori Gaglione swore to an

anended crimnal conplaint in which the nanme Bobby R Dabney was



substituted for that of John Doe #12. Basically, this crimnal
conpl ai nt repeated what was contained in the crimnal conplaint
dat ed Decenber 4, 2000, but added a | engthy description of how
the Wsconsi n DNA Dat abank System operates and how it is

mai ntai ned. This crimnal conplaint also described the
procedures that are in place when a “cold hit” is obtained from
the convicted of fender databank and all of the safeguards that
are put in place to assure the accuracy and validity of the

mat ch. The crimnal conplaint further described the extensive
controls and cross-checks that are inplenmented to ensure that the
“cold hit” matching the DNA fromthe senmen fromthe saliva
standard of the victimto the DNA of convicted of fender Bobby
Dabney is accurate and reliable. The crimnal conplaint further
descri bed the procedures that are put in place by the Wsconsin
State Crinme Laboratory to then further confirmthe DNA match
through fingerprints on file wth the Wsconsin Departnent of
Justice. The crimnal conplaint described how on February 27,
2001, the DNA profile described in the crimnal conplaint and
arrest warrant from Decenber 4, 2000 was determ ned to be that of
def endant Bobby Dabney by virtue of a “cold hit” between the

evi dence sanple taken fromthe victi mand Dabney’ s convi cted

of fender sanple in the Wsconsin DNA Databank. Anong ot her
convictions, the defendant, Bobby R Dabney, has two ot her

convi ctions for sexual assault.



ARGUVMENT
l.
The statute of limtations does not bar prosecution.

The defendant, Bobby Dabney, nobves to dism ss on grounds
that the crimnal conplaint and warrant, which were issued with a
DNA description only were insufficient. The defendant al so
argues that the filing of the DNA warrant and conplaint could not
expand the statute of limtations. Additionally, the defendant
argues that the issuance of the DNA warrant to expand the statute
of limtations violates his due process rights.

The State contends that by using the John Doe conpl aint and
arrest warrant, they enployed statutory procedure in existence
for well over 100 years. Contrary to defendant’s argunent, |aw
enf orcement can use that statutory procedure to prevent a person
fromescaping crimnal liability when it does not know the
defendant’s true nane. As long as the defendant is adequately
described in the conplaint and warrant, a defendant’s true nane
may be substituted in place of John Doe after the statute of
[imtations has run. This practice does not entail conflicting
statutes, nor does it offend state or federal constitutional
pri nci pl es.

A, Neither the United States constitution nor the Wsconsin
constitution prohibits the filing of a John Doe conpl ai nt
and warrant.

It is undisputed that at the tinme the conplaint and arrest

warrant were filed, the statute of limtations for the crines



charged herein was six years. (Ws. Stat. sec. 939.74(1)
[“Prosecution for a felony nust be comrenced within 6 years..after
the comm ssion thereof”].) Accordingly, the State of Wsconsin
had until Decenber 6, 2000 to comrence prosecution

The fourth amendnment of the United States Constitution
provi des, anong other things, that no warrant shall issue but
upon probabl e cause, supported by oath or affirmati on and
particul arly describing the place to be searched and t he person
or things to be seized. The Constitution indicates nothing
further in reference to the particularity wth which a Joe Doe
warrant shoul d descri be the person subject to arrest on that
warrant. Rule 4(C) (1) of the Federal Rules of Crimnal Procedure
indicates that arrest warrants nust contain the nanme of the
defendant or if the name is unknown, any nane or description by
whi ch the person can be identified with reasonable certainty.

Article 1, Section 11 of the Wsconsin Constitution requires
the sane particularity of description as is required by the
United States Constitution.
B. Relevant statutory authority permts the filing of a John

Doe conplaint and warrant.
W sconsin Statute sec. 939.74(1) provides that “a prosecution has
commenced when a warrant or summons is issued, an indictnment is
found, or an information is filed.” Ws. Statute 939.74(3) goes
on to state that “a prosecution is pending when a warrant or a
summons has been issued, an indictnment has been found, or an

informati on has been filed.” Circuit Court case no. 00CF005987,



nam ng John Doe, an unknown male with a matchi ng deoxyri bonucl ei c
acid profile at 13 genetic locations, was filed on Decenber 4,
2000. A Crcuit Court judge issued an arrest warrant that sane
day based upon probabl e cause found in the crimnal conplaint.

W sconsin Statute sec. 968.04(1) provides “if it appears fromthe
conplaint.that there is probable cause to believe that an of fense
has been commtted and that the accused has conmtted it, the
judge shall issue a warrant for the arrest of the defendant..”

As such, on Decenber 4, 2000, the Crcuit Court Judge exam ni ng
the crimnal conplaint found probabl e cause to believe that John
Doe #12 commtted the offense described within the four corners
of the crimnal conplaint and issued a warrant for the arrest of
John Doe #12, unknown male, with a matching deoxyri bonucleic acid
profile at 13 genetic |ocations.

Pursuant to statute, arrest warrants nust contain the nane
of the person to be arrested, if known, or if not known,
designate the person to be arrested by any description by which
the person to be arrested can be identified with reasonabl e
certainty. Ws. Stats. sec. 968.04(3)(a).

The W sconsin Suprene Court has addressed itself to the
i ssue regarding the particularity of description required in a

John Doe warrant on only one occasion. |In Scheer and Wfe vs.

Keown, 29 Ws.586 (1872), the court held that a warrant should
contain the nane of the person to be arrested; but, if that was
not possible, the warrant should contain “the best description of

t he person prosecuted which the nature of the case would allow.”



The i ssue has al so been addressed by several courts in other
jurisdictions holding that the warrant should contain sufficient
information to identify the suspect with reasonable certainty.

See West v. Cabell 153 U.S. 78, 14 S.C.752, 38 L.Ed. 643 (1894);

United States v. Doe (N.D.Cal., 1904) 127 F.982; United States v.

$1,058.00 in U S. currency, (WD. Pa., 1962) 210 F.Supp. 45; United

States v. Doe (E.D. Ws., 1975) 401 F. Supp. 63.)

In People v. Montoya, 255 Cal.App.2"™ 137, 142-143 (1967),

the court found, for fourth anmendnent purposes, that a warrant’s
description of the defendant as “John Doe, white nale adult, 30-
35 years, 510", 175 Il bs, dark hair, nedium build’” was
insufficient to describe the defendant wth reasonabl e
particularity because it could be applied to a great nunber of
persons. The court recommended the inclusion of such identifying
characteristics as John Doe’'s occupation, his personal
appearance, peculiarities, place of residence or other neans of
i dentification.

In Iight of Montoya, defendant’s claimthat he was
i nadequately described in the warrant is without nerit. 1In the
i nstant case, the prosecution did not know defendant’s true nane,
resi dence, occupation and the like, but had his DNA profile and a
detail ed account of the crine.

The State contends that no description could better identify
W th reasonabl e certainty the person whose arrest is ordered than
his or her DNA profile. The defendant does not dispute that the

DNA profile detailed in the warrant and crim nal conplaint for



his arrest is in fact his. The United States Congress, as well
as nunerous authorities, has found DNA profiles to be the nost
reliable formof identification currently avail abl e.

On Decenber 11, 2000, the United States Congress passed the
DNA Anal ysi s Backl og Eli m nation Act of 2000, H R 4640, which
states in Section 11, Subdivision (a)(1l), that “over the past
decade, deoxyribonucleic acid testing (referred to in this
section as “DNA testing”) has energed as the nost reliable
forensic technique for identifying crimnals when biol ogical
material is left at a crine scene.”

The defendant, in his brief at page 7, refers to pendi ng
|l egislation in Wsconsin to all ow prosecution in specified sexual
assault cases beyond the six-year statute of limtations. The
defendant’s position that this pending |egislation sonmehow
underm nes the issuance of John Doe warrants is flawed and
m spl aced. Last year, the Wsconsin | egislature proposed a
change to the statute of limtations involving sexual assault
where DNA evidence is available. The proposed | egislation
basically carved out an exception for a databank “cold hit” and
woul d al l ow the prosecution of “cold hits” cases despite the
passage of the statute of Iimtations. This legislation recently
passed the State Assenbly, is currently in the 2001-03 budget
bill, and has wi de bipartisan support in the State Senate. (See
AB291 and SB55, Statute of Limtations Legislation — extending
statute of limtation when DNA evidence is available). Contrary

to the defendant’s position in his brief, this |egislation

10



basically codifies the John Doe warrant procedure. The witer of
this brief has worked closely with nenbers of the State
Legi sl ature and knows that the issuance of John Doe warrants to
comrence prosecution is the driving force behind | egislation to
carve out exceptions to the Statute of Limtations for specified
sexual assaults. Qher states have already enacted such

| egi sl ati on and many have pending | egislation. (See, AB 1742,
California; HB 1216, Col orado; HB 5903, Connecticut; SB329,

Del aware; HB 2688, M nnesota; HB 656, Texas; HB 1423, Arizona; SB
80, Indiana; SB I, M chigan).

Li ke the United States Congress, the Wsconsin Legislature
has determ ned that DNA analysis is so probative of identity that
it justifies extending the statute of limtations well beyond the
current 6 years in specified cases of sexual assault in which the
perpetrator is identified through a DNA profile. The Wsconsin
Legi slature is also considering the passage of a DNA post-
conviction notion statute which would provide convicted of fenders
the opportunity to have DNA testing done under specified
conditions to prove their innocence, thus further denonstrating
the legislature’s belief in the strength of such evidence to
establish identity as it relates to guilt or innocence.

Nunmer ous courts have al so found DNA evi dence highly

probative of identity. The court in United States v. Jakobetz

(2" Circuit. 1992) 955 Fed.2d 786, 789, found that a DNA match,
with the probability the semen cane from soneone other than the

def endant cal cul ated at one chance in 300, 000,000, was “virtually

11



di spositive on the question of identity.” In Roberson v. State

of Texas (Tex.Ct.App.2000) 16 S.W3'? 156, the court rejected the
defendant’s claimthat DNA evidence alone was insufficient to
prove his identity as the perpetrator of aggravated sexual
assault. (ld. at pp.166-171.) Oher convictions in which the
only evidence of identity came fromDNA testing simlarly have

been affirmed. (See,e.g., People v. Soto (1999) 21 Cal.4'" 512

[Victimcould not identify assailant; DNA match between senen
stain on victims bedspread and defendant’s bl ood constituted

sufficient evidence of identity]; People v. Rush (N.Y. Sup. C

1995) 630 N.Y.S.2d 631, aff’d(1998) 672 N. Y.S.2d 363 [victim
could not identify assailant at trial; DNA natch between victims
anal and vagi nal swabs and defendant’s bl ood constituted

sufficient evidence of identity]; Springfield v. State (Wo.

1993) 860 P.2d 435 [victimunable to identify assailant in court;

DNA mat ch between senen on victims panties and in her anus and

defendant’s bl ood constituted sufficient evidence of identity].)
Finally, the DNA | oci used to specifically identify

def endant herein are those designated by CODIS (the FBI's

conbi ned DNA i ndex system, a national DNA database which all ows

DNA | aboratories nationwi de to conpare results for the

identification of offenders. (See, e.g., NIJ website:

http://ww ncjrs.org/ pdffilesl/nij/sl413apb. pdf referencing

Nati onal DNA I ndex System (NDI'S) Standards for Acceptance of DNA

Data (January 11, 2000), pg.9, table 4; USA Today, “FBlI activates

50- St ate DNA Dat abase Tuesday,” 1998 WL 5738654.) The W sconsin

12



State Crime Laboratory is a CODI'S partici pant.

As the above authorities show, a DNA profile that matches a
defendant to charged crinmes is sufficient to prove identity for
pur poses of conviction. The United States Congress and the
W sconsi n Legi sl ature have unequivocally confirnmed the use of DNA
Wi th respect to proving identity on the issue of guilt or
i nnocence. The Wsconsin Legislature specifically is on the
t hreshol d of passing | egislation which would allow crim nal
charges to be brought after the passage of the statute of
[imtations when there is a “cold hit” out of the databank.

Accordingly, the conplaint and arrest warrant that describe
def endant by his DNA profile was nore than adequate to identify
himw th reasonabl e certainty under Wsconsin Statute
sec. 968.04(3)(a) and related authorities. Indeed, that the DNA
profile did, in fact, specifically identify defendant, and only
defendant, attests to the legal sufficiency of the DNA profile as
a net hod which reasonably identifies the subject to be arrested.

Furthernore, the State agrees that the issuance of a John
Doe warrant based upon a genetic profile is, indeed, a novel
theory. The State believes, however, that | aws evol ve due to the
advancenment of scientific technology. The State believes that
the term “reasonable certainty” is an evol ving concept that today
is different fromthe concept in 1872 when the Wsconsin Suprene
Court held that when the nanme of the person agai nst whom a
crimnal conplaint is to be made is unknown, that the best

description of that person which the nature of the case wl|l
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permt should be given (Keown, supra, 29 Ws.586). As stated

above, the best description in the instant case is the DNA
profile of the assailant. Fromthe above-described crim nal
conplaints, the victimof the sexual assault suffered penis to
nmout h sexual intercourse wherein her unknown mal e assail ant
ejacul ated in her mouth. The nurse at the Sexual Assault

Treat nent Center obtained oral swabbings and a saliva sanple from
the victimof the offense and subsequent DNA testing devel oped a
DNA profile at 13 specific genetic |ocations. That 13 genetic

| ocation DNA profile was run through the Wsconsi n DNA dat abank

i ndexi ng system and was matched to the defendant, Bobby Dabney.
The State maintains that there was no other way in which the
assailant of the victimwould ever have been captured. The
instant case is not a case involving fingerprints or other type
of forensic evidence, but identifying information froma DNA
profile recovered fromthe nouth of the victimof an oral sexua
assault. Fingerprints are innocuous and it would be a rare
occasi on when soneone could state with certainty that a
fingerprint was left at a crime by only the perpetrator. No one
has any doubt that the senen recovered fromthe nouth of the
victimin the instant case canme from her assailant. Through the
many advances of DNA technology, it is possible to match those
DNA profil es against convicted offender indices throughout the
country. It should be noted that the DNA profiles obtained from
evi dence, such as the senen recovered fromthe nouth of the

victim are run against convicted offender profiles. 1In other

14



words, the match will occur with soneone who is within the prison
system That person, by electing to commt other crines which
have placed himin the prison system has renoved hinself from
the public view and any chance of identifying himby any other
means would be renote, if not inpossible. This should not inure
to the benefit of a crimnal defendant. Based upon the
advancenments in DNA technol ogy, |aw enforcenent is able to
identify individuals who are hidden away behind bars, out of the
public view, and basically hiding out and shielding thensel ves
fromidentification for other crinmes. Back in 1872 when the

W sconsin Suprene Court addressed the particularity issue of
warrants for arrest, there was no such thing as driver’s

i censes, social security nunbers, credit cards, telephone
nunbers, or the like. Since 1872, there are many things, besides
your nanme, that can identify a person. Basically, we have many
nunbers that identify us. However, we know that given today’s
numerous crinmes of identity theft, nunbers like driver’s

|i censes, social security nunbers, credit card nunbers, and the
i ke, can all be stolen and can be changed and given to anot her
person. In other words, these are not true identifying nunbers
anynore in our society. Gven today’'s nobile society, addresses
can change and people can have nultiple addresses or multiple

pl aces of residences. Additionally, there are nmany cosnetic
surgery choices today that can change the body shape and faci al
structure. Hair can be dyed, beards can be grown or shaved off,

and hair can be grown to any length or shortened to any | ength.

15



It is difficult to imagine today if there is a true physi cal
identifier or nunber identifier for a person. But based upon the
authority cited above, it certainly appears that DNA is
unalterable and it appears to be the best identifier of a person
that we have. As stated above, perhaps the |aw or our
interpretation of case |law nust catch up with the advances in
scientific technology. The identification of John Doe #12 with a
mat chi ng DNA profil e as Bobby Dabney certainly descri bed Bobby
Dabney with “reasonabl e certainty” and al so satisfied the
evol vi ng and expandi ng concept of particularity first described
in 1872 by the Wsconsin Suprene Court as giving the best
description which the nature of the case will permt. The victim
of the sexual assault was dragged off the street by an unknown
mal e assailant, forced at gunpoint to a car, had her eyes
covered, threatened, viscously sexually assaulted and taken to

t he Sexual Assault Treatnent Center for the gathering of

evi dence. That evidence devel oped a DNA profile that eventually
mat ched the DNA profile of Bobby Dabney. At the tine of the

i ssuance of the warrant for his arrest, although his nane was not
known, his genetic code was known and therefore, in effect, the
person of Bobby Dabney was known to the State. The best
description which the nature of the case could permt was given
in the warrant and that description was the genetic code of Bobby
Dabney that no one else in the world could possibly have. That
genetic profile, which identified Bobby Dabney beyond a

reasonabl e doubt, was utilized to comence crimnal proceedi ngs

16



in this case prior to the expiration of the statute of
[imtations.
C. Defendant received adequate notice of the charges herein.

The defendant contends that he should have been given notice
that the charges had been filed against him and that a Doe
conplaint and arrest warrant were inadequate to provide such
notice. The State contends that the only notice to which the
defendant is entitled is notice of the charges, not notice that a
conpl aint has been filed or an arrest warrant issued.

In order to nmeet due process requirenments, a charging
docunment must neet certain standards. “Procedural due process
requi res that a defendant have notice of the specific charge and
an opportunity to address the specific issues raised by the

charge at trial.” Randolph v. State, 83 Ws.2d 630, 644, 266

N. W2d 334, 340 (1978). Furthernore, the adequacy of a crim nal
conplaint “is restricted by due process and by article 1, section
7 of the Wsconsin Constitution and the 6'" Arendnent to the
United States Constitution which guarantees to an accused the
right to be informed of ‘the nature and cause of the

accusation.’” State v. George, 69 Ws.2d 92, 97, 230 N.W2d 253,

256 (1975). Sinply stated, the conplaint is a witten statenent
of the essential facts constituting the offense charged,
Ws. Stat.sec. 968. 01(2).

In contrast to the requirenent of notice of the offenses
charged, no statutory provision or other authority requires

notice to the defendant that a conplaint or an arrest warrant has
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been issued in his nane. At the tinme the warrant was actually
execut ed, defendant had notice that he was being charged, and the
nature of those charges. He is entitled to nothing nore.

Federal law is consistent on the question whether a crim nal
defendant is entitled to notice that he is being charged before
he is arrested. Rule 6 (e)(4) of the Federal Rules of Crim nal
Procedure permits a district court to order that a tinely filed
i ndi ctment be sealed until the defendant is in custody. (United

States v. Muse (2" CGir. Court. 1980) 633 Fed.2d 1041, 1043 (en

banc). As the Miuse court stated, “[t]he obvious purpose of this

provision is to prevent the requirenment of an indictnent from
serving as a public notice that woul d enabl e the defendant to
avoid arrest.” (Ibid.) Further, the “sealed indictnent is tinely
even though the defendant is not apprehended and the indictnent
is not made public until after the end of the statutory
l[imtations period. [Ctations.]” (l1d. at pg.1041) A defendant
is thereby prevented “from securing an unwarranted benefit from
the statute of limtations by continuing to avoid arrest until
the limtations period has run.” (ld.at pg.1043.)

The Muse court went on to further find that the defendant’s

interest in avoiding an overly stale prosecution, generally
protected by the statute of limtations, is adequately protected
in the circunstances by permtting himto secure dismssal only
on a showi ng of prejudice occurring during the period the

i ndi ctment was seal ed, or perhaps only during the post limtation

period the indictment was sealed. (lIbid.) The court found it

18



unnecessary to determ ne which period was applicable, given the

| ack of any basis for claimng prejudice (id. at pgs. 1042-1043),
but noted, “there is a general presunption against regarding

el apsed tinme during the limtations period as prejudicial to the
defendant. [CGtation.]” (ld. at pg.1044.) (Accord, United
States v. Richard (First Crcuit 1991) 943 Fed.2d 115, 118-120;

United States v. Raney (Fourth Circuit 1986) 791 Fed.2d 317, 320-

322; United States v. Greer (D.Vt.1998) 178 F.R D. 418, 429.)

Plainly, Rule 6 (e)(4), permtting the sealing of an indictnent
so as to prevent a defendant from di scovering its existence
before he is in custody, would be unconstitutional were due
process to require that a defendant be notified of the existence
of charges pendi ng agai nst hi mbefore his actual arrest.

In light of the Federal statutory rules that effectively
preclude notification to a defendant that charges are pending
against him defendant’s claimthat he was entitled to such
notice is without nerit. The filing of a John Doe conpl aint or
arrest warrant does not violate any entitlenent with respect to
noti ce.

D. The John Doe warrant was properly used to satisfy the
statute of limtations.

Contrary to defendant’s argunent, issuance of the John Doe
arrest warrant satisfies the statute of limtations. Section
939.74(1) of the Wsconsin Statutes specifically provides that a
prosecuti on may be commenced by the issuance of an arrest

warrant. Once prosecution has comenced, the statute of

19



limtations is nmet. Basically, defendant argues that the statute
of limtations was not “tolled” because the John Doe warrant
shoul d not have been used to circunvent the statute of
l[imtations. He is incorrect. As the state contends, there was
in fact no “tolling” of the statute in this case. Rather, the
case was filed within the statute of Iimtations thereby
commenci ng the prosecution.

Furthernore, there are constitutional protections against
the institution of overly stale clainms. A defendant all eging
prejudicial pre-accusation delay may argue a violation of his

right to due process. (United States v. Marion, (1971) 404 US

307, 324. Once a felony conplaint has been filed, a defendant
may argue a denial of his right to a speedy trial. 1In either
case, defendant is required to affirmatively denonstrate that the
chal | enged del ay has prejudiced his ability to defend agai nst the
charges. The defendant maintains that the State intentionally
del ayed the issuance of charges in order to gain a tactica
advantage over him In this case, the felony conplaint and
arrest warrant were filed on Decenber 4, 2000. By February 27,
2001, the defendant’s true nane had been di scovered and the

def endant was arrested and an anmended crim nal conpl aint was
filed on March 14, 2001. The defendant alleges no prejudice
arising during the period between the filing of the conplaint and
his arrest, nor could he. As stated above, the Wsconsin
Legislature is on the threshold of passing |aws that would all ow

t he i ssuance of crimnal charges at any tinme when the defendant’s
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identity is discovered froma DNA profile. The legislature’s
proposed extension of the statute of limtations in sex offense
cases reflects recognition that DNA technol ogy now enabl es | aw
enforcenment to identify and prosecute of fenders who previously
may have escaped prosecution. Al 50 states now have DNA

dat abank 1 ogs and col |l ect biol ogical sanples fromspecified

of fenders. On Decenber 11, 2000, in enacting the DNA Anal ysis
Backl og Eli m nation Act of 2000, Congress provided that certain
federal offenders also would be required to provide biol ogical
sanples for inclusion in the conmbi ned DNA i ndex system of the
Federal Bureau of Investigation (CODIS), to which the states

al ready contribute. Through the State and Federal databank | aws
and utilization of COD'S, |aw enforcenent now has the ability to
search extensive databases in an effort to identify perpetrators
of crinme and effect their prosecution. Defendant’s prosecution
is well wthin the tinme period the Wsconsin legislature is
proposing and is, therefore, presunptively non-prejudicial.

Al t hough the new pending statute of limtations for sexual
assault offenses does not apply to the defendant, the |l egislative
determ nation is rel evant to assessing any claimof prejudice.
In any event, the 101 days beyond the six-year limtations period
does not give rise to a show ng of prejudice. Furthernore,
defendant’ s claimof prejudice due to pre-accusation delay is
mere conjecture and specul ation. The defendant has also failed
to show any intentional delay by the State. 1In either event, it

seens premature, at this juncture, to raise a notion dealing with
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t hese i ssues. In United States v. MacDonal d, 435 U. S. 850, 98 S.

Ct. 1547, 56 L. Ed. 2d 18 (1978), the United States Suprene Court
held, inrelation to the notion charging a denial of the right to
a speedy trial, that in nost instances the notion should be heard
after the trial due to the fact that to determ ne prejudice prior
totrial is extrenely difficult. Since prejudice is the main
issue in a preaccusation delay notion, it would seemthat the

reasoni ng of the court in MacDonal d, supra, is persuasive also as

to a notion dealing with preaccusation del ay.
Concl usi on

Based upon the above, the State contends that the John Doe
#12 arrest warrant was tinely issued, it satisfied the statute of
limtations, and the defendant’s nanme was properly substituted
once it was known. This procedure violated no statutory
provi sion, nor any State or Federal constitutional protection.
The State maintains that had defendant’s true nanme been known on
Decenber 4, 2000, and a felony arrest warrant issued in his nane,
t he defendant coul d not have argued that prosecution was not
commenced within the proper statutory tinme limt. The State
contends that when it issued the John Doe arrest warrant on
Decenber 4, 2000, the State knew who Bobby Dabney was, but just
did not know his true nanme. The State maintains that it knew
this because they had the genetic code of the assailant and just
needed a nane to go along with the identification. On February
27, 2001, the Wsconsin State Crine Laboratory attached the

identifying genetic code of the assailant, John Doe #12, with the
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name of Bobby Dabney. Although the State knew who the assail ant
was on Decenber 4, 2000, it was not until February 27, 2001, that
the state had a nanme to go along with the assailant. Defendant’s

motion to dismss should be deni ed.

Dated at M |waukee, Wsconsin, this 16'"" day of July,

2001.
Respectful ly submtted,
Nor man A. Gahn
Assi stant District Attorney
State Bar Nunber No. 1003025
P. O Address:

821 W State Street, Room 405
M | waukee, W 53233
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