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On or around Septenber 1, 1997, defendant Joe Lucido’s
front-end | oader slid into a work area during | ogging
operations. When he backed the | oader up to straighten it out,
he ran over a |log on which plaintiff Frank B. Funston was
removing |inbs, causing the tree to roll onto his | egs and
injuring him

The jury found that the defendant was not negligent.
Funst on appeals, contending that the trial court erred in
failing to grant his notion for a directed verdict and
commtted instructional error. W find no prejudicial error

and shall affirmthe judgnment.




l. FACTUAL AND PROCEDURAL BACKGROUND
A. The Acci dent

The accident occurred during a | ogging operation in which
both plaintiff Funston and defendant Luci do were enpl oyed. For
this operation, helicopters would deliver felled trees to a
| arge clearing, or “landing.” A |oader operator would then
nove each tree to a work area in which the “knot bunpers” --
plaintiff Funston was one -- neasured and cut the tree to a 40-
foot length with chai nsaws and renoved |inbs and knots fromthe
tree. The ground was kept wet to prevent debris fromrising in

the updraft created by the helicopters.

On the day of the accident, plaintiff Funston was one of
three or four knot bunpers at work; defendant Lucido, an
i ndependent contractor, was the | oader operator. The |oader is
a piece of heavy machinery approximately 23 feet |ong, 8 feet

wi de, and 10 feet high.

Nei t her Funston nor Lucido saw the acci dent happen, but
t hey agree that nmonments before it occurred, Funston was worKking
on a felled tree about 100 feet |ong, which had been placed
there by Lucido. 1In his |oader, Lucido was pushing brush away

fromthe area where Funston was wor ki ng.

Looking up from his work, Funston saw the back of Lucido’ s
| oader, about 40 to 50 yards away, noving away from where
Funst on was working. Lucido noticed Funston’s |ocation at
about the same tinme. Funston then returned his attention to

measuring and cutting linbs fromthe tree with a chai nsaw.
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Al t hough he had an unobstructed view of Lucido’ s |oader, he did

not | ook up again.

Si mul t aneously, Lucido attenpted to nake a turn while
pushing debris away from where Funston was working. His |oader
| ost traction and slid sideways about five or six feet toward
Funston’s work area. Although Lucido did not know his | oader
was going to slide, it is not unusual for one to do so when
pushi ng heavy | oads on wet ground. To straighten the | oader,
Luci do backed up. Although Lucido s |oader had a backup
war ni ng bell, Funston clained there “[w]asn’t enough tine” to
react. The loader’s tires went over the small end of the tree
on whi ch Funston was working, causing it to hit Funston.

Luci do, who did not |look in Funston’s direction before he

backed up, was unaware that he had hit the tree.

There were no other witnesses to the acci dent.

B. The Lawsuit

Funst on sued Luci do, doing business as Lucido Trucking,
for negligence. Funston’s wife brought a separate action
agai nst Lucido for |oss of consortium and the two actions were

consolidated for trial.

Def endant Lucido denied liability, and raised a variety of
affirmati ve defenses, including that Funston had assunmed the
risk of injury and that Funston’s own negligence had caused the

acci dent .



C. The Tri al

At trial, the dispute focused on whet her Funston or Lucido

had the greater obligation to avoid the accident.

Operating fromthe presunption that |ogging is dangerous
wor k for which special precautions nust be taken, Funston’'s
| oggi ng expert, Gary Rynearson, opined that a | oader operator,
such as Lucido, owes a duty of care to those working on the
ground to maintain a safety zone between his nmachine and the
wor kers and that Lucido’s conduct fell below the standard of
care for a | oader operator. |In Rynearson’s opinion, Lucido
breached the standard of care because he knew the tree’s
| ocati on and knew Funston and ot her knot bunpers were worKking
on the tree. According to Rynearson, Lucido should not have
backed up the | oader w thout checking to see that the enpl oyees
behind himwere in a safe position. |ndeed, Rynearson opined
that a knot bunper (like Funston) is entitled to assune the

| oader operator will ook out for him

I n Rynearson’s view, Funston net his duty to work safely
by taking a position on the side of the | og that gave him a
better view of the | oader and by gl ancing up occasionally to
check the loader’s |ocation and the relative safety of his
| ocation before returning to his work. It would have been
i npossi ble for Funston to have been watching the | oader
operator 100 percent of the tinme and still have perfornmed his

duti es, according to Rynearson.

For his part, Funston testified that he had been *working

in the woods” for nore than 20 years and was an experienced
4



chai nsaw operator. On the date of the accident, he had
conplied with his responsibilities to |let Lucido know his

| ocation and to watch out for his own safety while using the
chainsaw. In fact, Funston testified, “I did everything in ny
power” to avoid injury fromthe | oader “other than shutting
down ny chainsaw and sitting there watching” the | oader

Mor eover, Funston proffered that it was Lucido s obligation to

“l ook out for everybody that’s on the ground.”

Lucido testified at trial that his actions on the day of
the accident did not fall below the standard of care. He
testified that he was doing his job and paying attention the
whole time. Lucido described the environment of the |anding as
“controlled chaos.” In that environnent, Lucido explained, he
could not watch the knot bunpers every m nute that he was
operating the | oader, and they knew it. Consequently, Lucido
expected the | andi ng personnel (including Funston) to keep
track of the | oader’s location. When he started pushing brush
away from Funston with the |oader, it became Funston’s
responsibility to watch out for Lucido because Lucido could not
see him However, in a seem ngly significant concession for
plaintiffs, Lucido testified under cross-exan nation that
“under the circunmstances” backing up over the tree “fell bel ow

the standard of care of a | oader operator.”

Def ense |1 oggi ng expert, Dan Peter MLaughlin, opined that
Luci do was acting as a reasonably careful | oader operator at
the time of the accident, but that Funston was not acting as a
reasonably careful knot bunper, because he was not watching the
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| oader. However, MLaughlin conceded that a reasonabl e | oader

operator, were he paying attention, would not run into a | og on
whi ch someone i s working, would not know ngly back over a tree

t hat he knows a knot bunper is working on, and should | ook

bef ore he backs up “when he can.” But MVLaughlin did not

consi der a | oader operator who backs up 10 seconds after seeing

a person working on a tree behind himto be negligent.?

By a vote of 10-2, the jury found by special verdict that
Luci do was not negligent, and judgnment was entered in his
favor. The court thereafter denied Funston's notion for a
j udgment notw thstanding the verdict, or alternatively, for a

new trial.

1. DI SCUSSI ON
A. The Trial Court Did Not Err in Denying Plaintiffs’ Mtion

for a Directed Verdict

Plaintiffs argue that their notion for a directed verdi ct
shoul d have been granted because “M. Lucido admtted
unequi vocal ly that his actions were below the standard of care

of a |l oad operator” and such an adn ssion was bindi ng.

1 While Funston argues on appeal that MlLaughlin agreed with the
def endant’ s concessi on that backing over the tree fell “below the
standard of care,” MlLaughlin' s testinony on that point was

anbi guous, stating that he did not “dispute Lucido s testinony”
(which m ght only suggest that he did not dispute that the

def endant so testified).



1. Background

During plaintiffs’ case-in-chief, Lucido testified during
direct exam nation by Funston’s counsel as foll ows:

“Q And you do know that running over a — bunping a |og
t hat someone is working on can cause an injury?

“A. Yes.

“Q And it’s not sonmething that you would nornmally do?

“A. No.

“Q  Not sonmething you would do if you were paying
attention?

“A. No, it isn't.

“Q  And you backed up over the tree that he was worKking
on?

“A.  Accidentally.

“Q I'’mnot saying you did it intentionally, but it’s not
sonet hing you would normally do as a | oader operator, correct?

“A. No.

“Q It fell below the standard of care of a | oader
operator, didn't it?

“A.  Under the circunstances, it did.

“Q  Frank had no reason to expect that you were going to
run over that tree that he was worki ng on?

“A. No.

“Q And Frank . . . did have the right to expect that you

were going to act as a reasonabl e | oader operator?
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“A.  Yes.
“Q And a reasonabl e | oader operator woul dn’t have run
over that tree while Frank was working on it?

“A. Not under the circunstances, no.

But when exam ned by his own attorney during the defense
case, Lucido testified -- to the contrary -- that his actions
on the day of the accident did not fall below the standard of
care, that he was paying attention the whole tinme, and that
Funston was obliged to watch out for Lucido (and not the

reverse) when the rear of the | oader was toward Funston

At the close of evidence during trial, Funston’ s counsel
nmoved for a directed verdict (Code Civ. Proc., 8 630) as to
Luci do’ s negligence, based on Lucido’s testinony that his
actions “fell below the standard of care of a | oader operator.”

The trial court denied the notion.

2. Anal ysis

“Like a notion for nonsuit, a notion for a directed
verdict is in the nature of a denurrer to the evidence.
[Citations.] In determining such a notion, the trial court has
no power to weigh the evidence, and may not consider the
credibility of witnesses. It nmay not grant a directed verdict
where there is any substantial conflict in the evidence.”
(Howard v. Omens Corning (1999) 72 Cal . App.4th 621, 629, and
cases cited therein, original italics.) “Thus, if the party

resisting a notion for directed verdict produces sufficient



evi dence to support a jury verdict in his or her favor, the

noti on nust be denied.” (1d. at p. 630.)

On appeal froma trial court’s denial of a notion for a
directed verdict, we may ask only “whether, on the entire
record, there is any substantial evidence, contradicted or
uncontradicted, in support of the judgnment. Even in cases
where the evidence is undisputed or uncontradicted, if two or
nore different inferences can reasonably be drawn fromthe
evidence this court is without power to substitute its own
i nferences or deductions for those of the trier of fact, which
must resolve such conflicting inferences in the absence of a
rule of |aw specifying the inference to be drawn. W nust
accept as true all evidence and all reasonable inferences from
the evidence tending to establish the correctness of the trial
court’s findings and decision, resolving every conflict in
favor of the judgnent.” (Howard v. Owens Corning, supra,

72 Cal . App.4th at pp. 630-631, original italics.) “As a
general rule, therefore, we will look only at the evidence and
reasonabl e i nferences supporting the successful party, and

di sregard the contrary showing.” (ld. at p. 631; see al so Bel

v. State of California (1998) 63 Cal.App.4th 919, 927.)

Considering all the evidence proffered at trial, while on
paper Funston woul d appear to have the stronger case, we cannot
say that there was not substantial evidence to support the
jury’s determ nation that Lucido was not negligent: Funston
knew Lucido was only 40 to 50 yards away; the |log on which
Funst on was wor ki ng was over 33 yards, and thus was close to
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where Lucido was driving; the | oader itself was over 7 yards
long, leaving little margin for error, and a reasonably prudent
person of Funston’s experience observing this would have been
vigilant; it was not unusual for a |oader to slide on wet
ground, and in fact, the | oader did slip; although Funston had
an unobstructed view of the | oader, he was injured because he
was not | ooking, and he did not deny hearing the | oader’s
backup warning bell. MULaughlin testified that a | oader
operator would not necessarily be negligent, even assum ng he
knew t hat a knot bunper was working on a tree and within 10
seconds backed up over the tree. The fact that the jury canme
back with a no-liability verdict, despite the repeated
occasions on which plaintiffs’ counsel read Lucido’s
concessi ons about falling below the standard of care, suggests

that the jury found Lucido’s position nore credible.

However, Funston urges us to find that the evidence in
Lucido’s favor was “insubstantial” as a matter of |aw because
it contradicted Lucido s “adm ssions” el sewhere that a
reasonabl e | oader operator would not have run over the | og that
Funst on was wor king on and that his actions fell below the
standard of care of a reasonabl e | oader operator. Funston's
argument anal ogi zes this trial adm ssion to the role that a
party’s deposition adm ssion plays in a notion for summary
judgment: “If the . . . adm ssions by M. Lucido and the
subsequent testinony by his expert had been made in deposition
or in answers to interrogatories, the trial court would have

been required to grant plaintiffs summary judgnent on the issue
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of negligence. However, instead of informal judicial

adm ssions, the adm ssions of M. Lucido and of his own expert,
M. MLaughlin, were nade during the course of trial while in
the formality of a court setting. Thus, such adm ssions should
have even nore value than if they had been made during the

course of discovery; certainly they should not be less [sic].”

It is settled that “when discovery has produced an
adm ssion or concession on the part of the party opposing
sunmary judgnment which denonstrates that there is no factua
issue to be tried, certain of th[e] stern requirements [for
sunmary judgnment] applicable in a normal case are rel axed.”
(D Amico v. Board of Medical Exam ners (1974) 11 Cal.3d 1,
21.) But it is not clear that this rule applies to
i nconsistent testinony at trial. Neither of the cases cited by
Funston are squarely on point with respect to the binding
effect of a trial adm ssion that is later contradicted at

trial.

In Mkialian v. City of Los Angeles (1978) 79 Cal. App. 3d
150 (M kialian)), cited by Funston, the plaintiff, a tow truck
operator, sought danmages for a personal injury sustained when
he was struck by a hit-and-run driver while afoot on the
traffic side of a towed vehicle parked on Vinel and Avenue in
the City of Los Angeles. The City noved for nonsuit at trial
based on the plaintiff’s trial testinmony -- consistent with his
deposition testinony -- that he had not been directed by police
to park in the | ocation where he was subsequently hit, but had
chosen that location for himself. (1d. at pp. 154-155.) Three
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other tinmes during his trial testinony, however, the plaintiff
testified that he was told where to park by police. (ld. at

pp. 154, 159.) Citing D Amco v. Board of Medical Exam ners,
supra, 11 Cal.3d 1, for the proposition that a party opposing
sunmary judgnment may not create an issue of fact by submtting
a counteraffidavit that sinply contradicts his prior discovery
adm ssions, the court in Mkialian ruled that the City’s notion
for nonsuit was properly granted on the ground that there was
no substantial evidence that the police violated any duty to
the plaintiff where the trial testinony was inconsistent with

hi s deposition testinony and other trial testinony:

“These unequi vocal statenents in [plaintiff’s] deposition
were confirmed by his trial testinony that it was his, and not
the officers’, decision to nove the vehicles to the east curb
of Vineland. . . . [f] |If plaintiff’s testinmony in this
respect as given in his deposition was in error, he had nine
months prior to trial within which to correct it. Had he done
so, he would have been called upon to explain the fornmer
testimony . . . . Such an explanation woul d have created a
fact issue. But plaintiff did not choose this course. He
chose, instead, sinply to make contradictory statenments to the
effect that he was directed where to park while continuing to
make corroborative adm ssions that the decision was his own.
Under these circunstances, we conclude that there was no
substanti al evidence that the officers directed plaintiff where
to park. [T] . . . . [Y] . . . The rule stated in D Amco is

that the assertion of facts contradictory to deposition
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testinmony by affidavit does not constitute ‘“substanti al

evi dence of the existence of a triable issue of fact for the
pur pose of denying a notion for sunmary judgnent. A fortiori,
trial testinmony sinply contradicting a clear and unequi vocal
adm ssion in a deposition cannot require denial of a nonsuit.”
(M ki alian, supra, 79 Cal.App.3d at pp. 160-161, ori ginal

italics.)

Thus, M kialian addressed a conflict between trial
testimony, on the one hand, and an adm ssion in discovery,
corroborated by trial testinmony, on the other. Nor does In re
Marriage of Brigden (1978) 80 Cal.App.3d 380, 388-389, cited by
plaintiffs, unequivocally hold that inconsistent testinony at
trial can be ignored. It nerely found that an equivocal
statement at trial was insubstantial when it conflicted with

“cl ear and unequi vocal testinmony” tw ce admtting a point.

However, we need not reach the issue whether the rule
enunciated in D Am co v. Board of Medical Exam ners, supra -- a
rul e that gives deference to discovery adm ssions for purposes
of determ ning the existence of a triable issue of fact for
pur poses of summary judgnent -- applies to an adm ssion at
trial that is inconsistent with other trial testinmony. Even
assum ng that it does, it could not control here because
Funst on does not seek to bind Lucido to testinony on factual
matters, but on legal matters: Funston desires to prevent
Lucido fromaltering his testinony over the ultimte |egal
issues in this case -- whether his actions were “reasonabl e” or
had “fallen bel ow the standard of care.” But whether Lucido
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bel i eved his conduct to reflect that of “a reasonabl e | oader
operator” or to fall below the standard of care are not

adm ssions of facts, but ultinmate | egal concl usions.

The case | aw draws a distinction between a party’s
adm ssions of fact (to which the party may be bound,
notw t hst andi ng subsequent conflicting testinony) and his or
her statenment of “nere | egal conclusions” (which are not given
great weight, and which the party nmay contradict to create a
triable issue of fact). (E.g., R J. Land & Assoc. Constr. Co.
v. Kiew t-Shea (1999) 69 Cal.App.4th 416, 425; Niederer v.
Ferreira (1987) 189 Cal.App. 3d 1485, 1502-1503.)

The sem nal California Suprenme Court case on the issue of

bi ndi ng adm ssions for purposes of a notion for sunmary

judgnment -- D Amico v. Board of Medical Exanm ners, supra,
11 Cal.3d at page 22 -- made the distinction between factual
and |l egal issues in its conclusion: “Accordingly, when such an

adm ssi on beconmes relevant to the determ nation, on notion for
sunmary judgnment, of whether or not there exist triable issues

of fact (as opposed to | egal issues) between the parties, it is

entitled to and should receive a kind of deference not normally

accorded evidentiary allegations in affidavits.” (lbid.,
original italics.)

And R. J. Land & Assoc. Constr. Co. v. Kiewt-Shea, supra,
69 Cal . App. 4th at page 425, summari zed: “The doctrine that

adm ssions made in depositions are given great wei ght does not

apply to mere | egal conclusions.”
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Accordingly, the legal conclusions of Lucido did not bind
the trial court for purposes of determ ning whether to grant a
notion for directed verdict. It did not therefore err in

denying plaintiffs’ notion.?2

B. There Was No Reversible Error in the Jury Instructions

on Negligence.

Funston argues that “[t]he trial court’s contradictory
instructions regarding the duty owed by defendant to plaintiffs

were, necessarily, prejudicial.”

1. Background

Funst on asked that the jury be instructed on the
appl i cabl e standard of care for “professional negligence” with

BAJI No. 6.373 and on the determination of that standard of

2 W note that plaintiffs’ argunment that no substantial evidence
supports the verdict does not cite all the material evidence on
the point, but only Lucido’ s adm ssions; accordingly, even though
we have explored the substantiality of the evidence, plaintiffs
have wai ved any claimthat the evidence was not substantial,

apart fromtheir argunent that Lucido’s adm ssions bound him
(Foreman & Clark Corp. v. Fallon (1971) 3 Cal.3d 875, 881.)

3 The formBAJI No. 6.37 instruction states: “In perforning

prof essional services for a client, [aJ][an] ___ has the duty
to have that degree of learning and skill ordinarily possessed by
reputable _, practicing in the sanme or a simlar locality
and under simlar circunstances. [f] It is a further duty to
use the care and skill ordinarily used in |ike cases by reputable

menbers of the sane profession practicing in the same or a
simlar locality under simlar circunstances, and to use
reasonabl e diligence and best judgnent in the exercise of
professional skill and in the application of |learning, in an
effort to acconplish the purpose for which the professional was
enployed. [f] The failure to fulfill any such duty is
negl i gence.”
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care pursuant to expert testinony in accordance with BAJI No.

6.37.4.4

The trial court granted Funston’s request for BAJI No.
6.37 with respect to the standard of care, and instructed the

jury as follows:

“A | oader operator has the duty to have that degree of
| earning and skill of other | oader operators he is working with
in the sanme or simlar locality or and [sic] under simlar
circunstances. [f] It is a further duty to use the care and
skill ordinarily used by other | oader operators working in the
sane or simlar locality under simlar circunmstances[, aljnd to
use reasonable diligence and best judgnent in the exercising of
that skill and effort to acconplish the purpose for that which
the | oader operator was enployed. [9Y] The failure to fulfill

any such duty is negligence.

“A knot bunper has the duty to have that degree of
| earning and skill of other knot bunpers working in the same or

simlar locality and under simlar circunstances. [f] It is a

4 BAJI No. 6.37.4 states: “You nust determne the standard of
prof essional |earning, skill and care required of the defendant
only fromthe opinions of the _ ___[including the defendant]
who have testified as expert witnesses as to such standard. [1]
You shoul d consi der each such opinion and shoul d wei gh the
qualifications of the witness and the reasons given for his or
her opinion. G ve each opinion the weight to which you deemit
entitled. [9] [You must resolve any conflict in the testinony of
the wi tnesses by wei ghing each of the opinions expressed agai nst
the others, taking into consideration the reasons given for the
opinion, the facts relied upon by the witness and the rel ative
credibility, special know edge, skill, experience, training and
education of the witness.]”
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further duty to use the care and skill ordinarily used by other
knot bunpers working in the same or simlar |ocality under
simlar circunstances and to use reasonable diligence and best
judgnment in the exercising of that skill and effort to
accomplish the purpose for which the knot bunper was enpl oyed.

[] The failure to fulfill any such duty is negligence.”

The court denied Funston’s request for BAJI No. 6.37.4,
whi ch woul d have instructed the jury that the standard of care

be determ ned only pursuant to expert testinony.

The court also instructed the jury on negligence pursuant

to BAJI Nos. 3.10,5 3.11,6 and 3.12,7 each of which indicates

> The court instructed with BAJI No. 3.10 as follows:
““Negligence’ is the doing of sonething which a reasonably
prudent person would not do, or the failure to do sonething which
a reasonably prudent person would do, under circunstances sinmlar
to those shown by the evidence. [f] It is the failure to use
ordinary or reasonable care. ‘Odinary or reasonable care’ is
that care which persons of ordinary prudence would use in order
to avoid injury to thenmsel ves or others under the circunstances
simlar to those shown by the evidence. [f] You will note that
t he person whose conduct we set up as a standard is not the
extraordinarily cautious individual, nor the exceptionally
skillful one. But a person of reasonable and ordinary prudence.”

6 The court instructed with BAJI No. 3.11 as follows: “One test
that’s hel pful in determ ning whether or not a person was
negligent is to ask and answer the question, whether or not, if a
person of ordinary prudence had been in the same situation and
possessed of the sanme know edge, he or she woul d have foreseen or
antici pated that soneone m ght have been injured by or fromit -
or as a result of his or her action or inaction. [Y] |If the
answer to that question is ‘yes,” and if the action or inaction
reasonably coul d have been avoi ded, then not to avoid it would be
negl i gence.”

7 The court instructed with BAJI No. 3.12 as follows: *“The
anount of caution required of a person in the exercise of

ordi nary care depends upon the conditions that are apparent or
(Conti nued.)
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that the standard of care for assessing negligence is that of a
“reasonably prudent person” under “simlar” circunmstances (BAJI
Nos. 3.10 and 3.12), or of “persons of ordinary prudence” (BAJI
Nos. 3.10 and 3.11).

On appeal, Funston contends that the trial court erred in
instructing the jury on the standard of ordinary prudence
pursuant to BAJI Nos. 3.10, 3.11, and 3.12 and in failing to
instruct pursuant to BAJI No. 6.37.4.

First, he argues that "instructions regardi ng ordinary

negli gence were sinply inapplicable,” because all the evidence
i ndicated that a | oader operator “needed special know edge and
skill which is not possessed by the ordinary |layman” (original
italics); consequently, the jury was instructed prejudicially

“on a standard of care lower than that required by |[aw”

Second, he clainms that by instructing the jury both with
the standard of care applicable to a person of speci al
expertise pursuant to BAJI No. 6.37 and with the ordinary
prudence standard pursuant to BAJI Nos. 3.10, 3.11, and 3.12,
“the trial court gave the jury two conflicting standards of

care by which to nmeasure defendant’s conduct,” thereby

m sl eadi ng the jury.

Finally, Funston maintains that the error in giving the
“necessarily conflict[ing]” instructions was “conpounded” by

the trial court’s refusal to instruct the jury with BAJI No.

t hat shoul d be apparent to a reasonably prudent person under
circunstances simlar to those shown by the evidence.”
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6.37.4, which would have charged it to determ ne the standard

of care only from expert testinony.

2. BAJI Nos. 3.10, 3.11, and 3.12

Funston is estopped fromraising any claimof error
related to the court’s instruction with BAJI Nos. 3.10, 3.11

and 3. 12 because those instructions were given at his request.

The docunent entitled “Plaintiff’s Proposed Standard BAJI
I nstructions and Special Verdict,” filed with the court, states
t hat Funston is requesting the jury be directed with BAJI Nos.
3.10, 3.11, and 3.12. And Funston did not object to those
instructions when the trial court stated that it would give
those instructions. Funston's insistence to the contrary in
his appellate brief that “at the request of the defendant, and
over plaintiff’s objection, the trial court instructed the jury
t hat defendant should be held to an ordinary standard of care
(BAJI Nos. 3.10 through 3.12) [italics added]” and that *“BAJI
3.10 . . . was proposed by defendant” is w thout support in the

record.

It is well established that “[t]he doctrine of invited
error bars a [party] from challenging an instruction given by
the trial court when [he] has nade a ‘conscious and deliberate
tactical choice’ to ‘request’ the instruction.” (People v.
Lucero (2000) 23 Cal.4th 692, 723; Mary M v. City of Los
Angel es (1991) 54 Cal.3d 202, 213; Jentick v. Pacific Gas &
Elec. Co. (1941) 18 Cal.2d 117, 122 [defendant cannot conpl ain
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on appeal of inconsistent verdicts rendered in accordance with

jury instruction it requested].)

“The *doctrine of invited error’ is an ‘application of the
estoppel principle’ : ‘*Where a party by his conduct induces the
conm ssion of error, he is estopped fromasserting it as a
ground for reversal’ on appeal. [Citations.] At bottom the
doctrine rests on the purpose of the principle, which prevents
a party fromm sleading the trial court and then profiting
therefromin the appellate court.” (Norgart v. Upjohn Co.

(1999) 21 Cal.4th 383, 403.)

Al t hough it applies in other contexts as well, the invited
error doctrine applies with particular force in the area of
jury instructions in civil cases. (Stevens v. Owmens-Corning
Fi berglas Corp. (1996) 49 Cal . App.4th 1645, 1653; Mesecher v.
County of San Diego (1992) 9 Cal.App.4th 1677, 1686.) As
stated in Stevens v. Owens-Corning Fiberglas Corp., supra,

49 Cal . App.4th at p. 1653, “Vhereas in crimnal cases a court
has strong sua sponte duties to instruct the jury on a w de
variety of subjects, a court in a civil case has no parallel
responsibilities. A civil litigant must propose conplete
instructions in accordance with his or her theory of the
litigation and a trial court is not “obligated to seek out
theories [a party] m ght have advanced, or to articulate for
hi mthat which he has left unspoken.” [Citations.]’”

(Original brackets.)

The court granted Funston’s request to have the jury

instructed with BAJI Nos. 3.10, 3.11, and 3.12 without
20



di scussi on or objection. Funston never rescinded that request,
even after the court also granted his request to instruct the
jury with the professional standard of care under BAJI No.
6.37. It was defense counsel who conplained (during the
court’s consideration of whether to grant Funston’s further
request to instruct the jury with BAJI No. 6.37.4) that the

instructions presented a potential conflict:

“THE COURT: 6.37.4, that’'s the standard of care
pr of essi onal negligence [sic].

“MR. ENOCHI AN [ Luci do’s Counsel]: Again your honor, the
whol e problemwith this series of instruction is you're
establ i shing sonmething other than just the standard of care for
negligence in this case. [Y] And, quite frankly, if your
honor is really going to give those instructions, if you take a
| ook at the cases in the headnotes and the case notes, you
shoul dn’t be giving the ordinary negligence instructions. [1]
So, | guess, your honor is going to have to make a decision as
to whether or not this is an ordinary negligence case or
whet her we’re going to go under the six’s, but you can’t give
bot h.

“MR. NEEDHAM [ Funston’s Counsel]: To the contrary, your
honor, | believe, if you |look at the followi ng instructions,
that they tie in with the professional negligence instructions,
and in either event, the — the question becones if the person
has sonething that is unusual or different than the ordinary
skill, that’s when you beconme a professional. [f] The fact

that this guy works with his hands doesn’t nean he’'s |less a
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pr of essi onal, has | ess expertise than sonebody who sits at a
desk.

“MR. ENOCHI AN: Again, if the court has the tine to review
the instructions together, it will see the kinds of cases that
the six’s are designed to cover. [f] And the negligence
instructions and the 6.37 instructions would be redundant, if
the court indeed has deenmed knot bunpers and | oader operator as
gquote, professionals, under the definition of . . . these BAJI
instructions. [Y] It’'s a negligence case. And the negligence
—- the standard of care for A, quote, professional, can be
governed by the six’s, doctors, |lawers, CPA' s and the Ilike,
standard of care under ordinary negligence is covered under the
ordi nary negligence instructions and ny position, if the court
—- you know, rules that these guys are, quote, professionals,
and wants to give the six’s then my position is we don't give
the others because it’s duplicative, it’s redundant, it’'s
potentially confusing to the jury.

“MR. NEEDHAM | don’t have a problemwith that — 1 don’t
have a problemw th that, if that’s what he believes is, if
it’s appropriate, we can drop the things.

“MR. ENOCHI AN:  We don’t want it.

“THE COURT: Drop the three’'s or drop the six’s.

“MR. NEEDHAM  Strongly believe that the six’s are
appropriate in this instance.

“MR. ENOCHI AN:  And it seems to nme that —-

“MR. NEEDHAM M. Enochi an has continued to say, gee,
that’s what — we’'re one of the — we’'re back init. Well,

tried many cases with the conundrum he says that’s what it is,
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| disagree. | can have — | argue strongly that if | have
sonebody who has an expertise as a carpenter, that |ay people

don’t have expertise as a carpenter. \What a carpenter does

with his skill saw, how he should use that, is beyond the
expertise of an ordinary layman. . . . O herwi se, we’'re saying,
wel |, gentlenmen, only time you could be a professional is if

you work with a desk and a white shirt, and | don’t think

that’'s the |aw.”

Accordingly, the extent to which Funston induced the error
of which he now conplains is evident fromthe colloquy: He
requested all of the instructions that he now contends were
confusing -- BAJI Nos. 3.10, 3.11, and 3.12 -- and never
wi t hdrew any of his requests, even in the face of defense
counsel’s assertion that they were likely to confuse the jury.
At best, Funston’s counsel was willing to acquiesce to defense
counsel’s desire to drop one set of the instructions.

(“l don’t have a problemwth that, if that’'s what he believes
.”) But he never w thdrew BAJI Nos. 3.10, 3.11, and

3.12, and never objected to them

Accordi ngly, having requested them and not having
wi t hdrawn them he is now estopped fromraising any argunment
based on the trial court’s giving of BAJI Nos. 3.10, 3.11, and
3.12.

3. BAJI No. 6.37.4

However, Funston did request BAJI No. 6.37.4, which the

trial court refused.
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Nonet hel ess, even if the court’s refusal to instruct with
BAJI No. 6.37.4 was error, Funston has not net his burden of
showi ng prejudice. There is no per se reversal for
instructional error in civil cases. (Soule v. General Motors
Corp. (1994) 8 Cal.4th 548, 573-575; Paterno v. State of
California (1999) 74 Cal.App.4th 68, 106-107.) Such an error
does not warrant reversal unless Funston has denonstrated he
was prejudiced by the om ssion. (Paterno v. State of
California, supra, 74 Cal.App.4th at pp. 106-107; see Cal.
Const., art. VI, § 13.)

BAJI No. 6.37.4 advises the jury to determ ne the standard
of professional care required of defendant only fromthe
opi nions of expert wi tnesses. However, Funston took the
position at trial in requesting the instruction that Funston,
Luci do, and the parties’ retained expert w tnesses were
experts. Said Funston’s counsel to the court during
di scussi ons over BAJI No. 6.37.4: "W do know these two
gentlenmen [referring to Funston and Luci do] are both experts in
their field.” He acknow edges this point in his reply brief.
Hence, he was not prejudiced fromthe absence of an instruction
advising the jury to determ ne the standard of care based on
the testinony of expert wi tnesses, given that all the w tnesses

who testified about the standard of care were experts.

Funst on argues, however, that “in argunent, counsel for
[ Luci do] clainmed that one should not | ook to the testinony of
the experts, but rather make[] its determ nation from what an
ordi nary person would do under those circunstances.” Thus, he
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argues, the failure to give an instruction to consider only the
testimony of the expert wi tnesses for purposes of determ ning

t he standard was prejudicial.

But since the jury was instructed with BAJI Nos. 3.10,
3.11, and 3.12 at Funston’s request, any prejudi ce based on the
use of the reasonably prudent person standard was the result of
invited error. Funston cannot be heard to conplain that he was
prejudiced by the jury's possible reliance, or defense

counsel’s reliance, on the very instructions that he proffered.

DI SPOSI T1 ON

The judgnment is affirmed. Defendant shall recover his

costs on appeal. (Cal. Rules of Court, rule 26.)

Kol key . J.
We concur:
Ni chol son , Acting P.J.
Hul | , J.
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