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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
STATE OF WASHINGTON,

Respondent, No. 43507-8-1

V. DIVISION ONE
KENNETH JOHN LEULUAIALII, aZk/a
CLAUS; GEORGE J. TUILEFANO,
a/k/a SCOOBY;

consolidated with:
No. 43769-1-1
Appellants,

CHARLES EKIPATI NIKO; MALINI OPINION PUBLISHED IN PART
FOSI; and TUIFEA L. TAUILIILI, JR.,
and each of them, FILED:

Defendants,
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GROSSE, J. -- The methodology and technique for extracting and
identifying deoxyribonucleic acid (DNA) in plants and animals is relatively
well established, as is the methodology and technique for determining the
probability and extent of a relationship between two samples of human DNA,
including matching the DNA of a sample to a specific human being. However,
the study of canine DNA has not progressed to the point of the study of
human DNA sufficient to permit an expert to testify to a match between a
sample and a specific dog. It was error for the trial court to have
admitted such testimony, but an error that was harmless in the context of
this case. Likewise, the erroneous instruction on accomplice liability was
harmless.

The convictions of the appellants are affirmed and the case remanded
for resentencing.

FACTS

In the early morning hours of December 9, 1996, Jay Johnson (Johnson) and
Raquel Rivera (Rivera) were shot to death in their home. The victims®™ dog
Chief received gunshot wounds and later died from complications related to
the wounds. Johnson®s and Rivera®s assailants were searching for drugs and
money and were members of a gang that included George Leuluaialii
(Leuluaialii) and Kenneth Tuilefano (Tuilefano). Leuluaialii was charged
and convicted of two counts of aggravated murder in the first degree, and



one count of animal cruelty in the Ffirst degree. Tuilefano was charged and
convicted of two counts of murder in the first degree.l

Other individuals present claimed that although they participated in the
search of the victims®™ home for drugs and money, they did not participate
in the murders of Johnson and Rivera or in the shooting of the dog. These
individuals were Tuafia Tauilliili (Tauilliili); Charles Niko (Niko);
Malini Fosi (Fosi); and Sheila Harris (Harris), Fosi"s fiance. Tauiliili,
Niko, and Fosi agreed to give testimony to the State in return for reduced
charges. Additional independent eyewitnesses from the neighborhood also
testified at trial.

The witnesses who observed the events testified that around 8:30 or 8:45
a.m. on the day in question, Leuluaialii, wearing a dark coat, something
over his head, and carrying a gun, kicked in the victims®™ door and began
shooting. Leuluaialii first shot the victims®™ dog Chief. He then entered
the residence and more shots were heard being fired inside. There were
also sounds of a woman screaming. Tuilefano, also wearing something over
his head, followed Leuluaialii inside before any of the other individuals.
Tauilliili and Niko claimed that they entered the apartment only after this
initial activity. Harris and Fosi testified that they remained outside.
Witnesses who did not observe all of the events saw Leuluaialii near the
victims®" home around the time of the murders and heard gunshots.

No one witnessed the shooting of Rivera. Tauiliili testified that when he
entered the bedroom, Rivera had already been shot, and Johnson had been
shot in the stomach. Tauiliili stated he saw Leuluaialii holding a gun,
kick and hit Johnson with the gun, and then saw Leuluaialii hand the gun to
Tuilefano, telling him to "smoke this motherfucker.® Niko testified that
he saw Tuilefano shoot Johnson twice in the thigh.

Ballistic evidence revealed that Rivera was shot three times: once in the
chin, once in the neck, and once in the hand. Autopsy results revealed
that Johnson suffered two gunshot wounds to his abdomen and two to his
legs. Although the murder weapon was not recovered, the State presented
evidence that the bullets recovered from the victims®" bodies were fired
from the same gun used days earlier in an assault on an individual named
Johnny Paik. Paik identified Leuluaialii in a police photo montage and in
court as the person who shot at him. Fosi testified that he was with
Leuluaialii during the assault, handed Leuluaialii the gun, and saw him
shoot at someone matching Paik"s description.

Niko and Tauiliili testified that Leuluaialii, Tuilefano, Niko, and
Tauiliili searched the home for drugs and money. Tuilefano and Leuluaialii
left the scene in a red Camaro which various witnhesses saw parked near the
victims®" home around the time of the murders. After the Killings,
Leuluaialii, Tuilefano, Niko, and Tauiliili headed to the Biltmore Hotel in
Tacoma. Tuilefano and Niko testified that they soon returned to the scene
in the Camaro and were arrested. Leulauialiil was arrested the next morning
at the hotel.

Both Tuilefano and Leulauialii claimed that they were not present during
the crimes. Although he did not testify in his defense, Tuilefano
maintained that he never entered the victims® home and he did not
participate in any of the crimes. Leuluaialii testified and denied being
anywhere near the victims®™ home on the day of the murders. Leuluaialii®s
mother and father testified that on the morning of the murders he was
asleep at home on the couch when they left for work, just before 5 a.m. and
8 a.m., respectively. His mother testified that when she called home
between 8:45 a.m. and 9 a.m., Leuluaialii answered the phone and he sounded
like he was still asleep. Leuluaialii claimed that he did not wake until 1
p.m. He then went to the Biltmore Hotel where he drank and passed out. He
testified that he did not awaken until he was arrested.



Three black jackets were recovered at the Biltmore Hotel where Leulauialii
was arrested.2 To counter the appellants®™ claims that they were not
present during the murder, the State provided the following physical
evidence at trial:

Leuluaialii®s left shoe (SPD #27) had characteristics that would have
left the print on the victims®" front door and could not be eliminated as a
source of the print.

Several hairs found on Leuluaialii®s and Tuilefano®s shoes (SPD #27
and SPD #34) had characteristics similar to Chief"s hair.

A single hair found on a jacket attributed to Leuluaialii (SPD #50)
also had characteristics similar to Chief"s hair.

A piece of cloth similar to the hood or mask a witness testified that
Leuluaialii wore was recovered at the scene.

Human blood was found on Tuilefano®s pants (SPD #32) and on the jacket
attributed to Tuilefano (SPD #49).

Both human blood and dog blood were found on the jacket attributed to
Leuluaialii (SPD #50).

The State also conducted DNA testing of the canine and human DNA evidence
on several items of clothing with the assistance of three laboratories: PE
Zoogen, a division of PE Applied Biosystems; Forensic Science Associates;
and Cellmark Diagnostics (Cellmark). Prior to trial, Tuilefano filed a
motion requesting a Frye3 hearing and an ER 702 hearing for the DNA testing
done by Cellmark and PE Zoogen. Leuluaialii joined in Tuilefano"s motion.
With regard to the canine DNA tested by PE Zoogen, the appellants primarily
argued that no standardized testing was available for canine DNA and that a
Frye hearing was necessary with regard to PE Zoogen®s test. The appellants
also argued that the polymerase chain reaction (PCR) DNA testing used by
Cellmark utilized various loci not yet accepted in the scientific
community, and the lab"s procedures were unreliable and inadmissible under
ER 702. Tuilefano focused on the DQ alpha loci used by Cellmark, but also
included the LDLR, GYPA, HBGG, D7S8, and GC loci in his motion for a Frye
hearing.

PE Zoogen tested three articles of clothing for the State which contained
canine blood: two of three black jackets found in the Biltmore Hotel room
attributed by the State to Tuilefano and Leuluaialii, and Leuluaialii®s
pants. PE Zoogen used Chief"s sample blood and 10 DNA markers in its
testing. PE Zoogen®s founder, Dr. Joy Halvorson, concluded that for all
items tested at least 9 of the 10 markers matched the DNA found in various
stains on the items. The two jackets attributed to Tuilefano and
Leuluaialii had some stains that matched all 10 markers. Dr. Halvorson
testified that with a 9-marker match, the probability of finding another
dog with Chief"s DNA profile was 1 in 18 billion; with a 10-marker match,
the probability was 1 in 3 trillion. PE Zoogen used Chief"s sample blood
and 10 DNA markers, or loci, in its testing. Seven of the markers were
developed by PE Zoogen in its mixed breed database which consisted of
approximately 100 dogs, most of which came from a local dog shelter in Los
Angeles. The other three were developed by the Fred Hutchinson Cancer
Research Center in Seattle, Washington.

A chart, "Summary of DNA Evidence,® was included in the State"s brief and
we reproduce it here:

LABORATORY ITEM DESCRIPTION RESULTS  Forensic
Science AssocCs. SPD 49 Tuilefano™s jacket mixed stains; unable
to

determine contributors
Forensic Science Assocs. SPD 50 Leuluaialii™s jacket mixed
stains; unable to



determine contributors
except to exclude
Leuluaialii as to area F
Cellmark SPD 32 Tuilefano®s pants mixed stain; Raquel
Rivera potential primary
contributor (1 in 28,000);
Jay Johnson, Tuilefano and
Leuluaialii potential minor

contributors
Cellmark SPD 49 Tuilefano®s jacket Niko and Fosi
excluded;
Raquel Rivera, Jay Johnson
and Tuilefano possible
contributors
Cellmark SPD 50 Leuluaialii®s jacket non-human DNA
indicated
PE Zoogen SPD 31 Leuluaialii®s jeans matches Chief
PE Zoogen SPD 49 Tuilefano®s jacket matches Chief
PE Zoogen SPD 50 Leuluaialii®s jacket matches Chief

Tuilefano and Leuluaialii contested the results of both the canine and
human DNA tests at trial and presented their own expert witnesses. Prior
to closing argument, Tuilefano moved to strike all of the State"s DNA
evidence. Leuluaialii did not join in the motion. Tuilefano argued that
various test results were inadmissible because the testing methods were not
scientifically accepted; samples were mislabeled; various results were
unreliable; and statistical probabilities were not given with some test
results.

The court admitted Cellmark®s test results, concluding that its PCR
testing, and use of polymarkers, short tandem repeats (STRs), and the DQ
alpha loci, were also generally accepted in the scientific community. The
trial court ruled that the methodologies used in PE Zoogen"s analysis of
the canine DNA, utilizing PCR DNA testing of polymarkers on STRs sections
of the canine DNA strand, was a method of DNA testing generally accepted in
the scientific community. It concluded that a Frye hearing was not
necessary. The court also found the appellants failed to make a prima
facia showing that an ER 702 hearing was necessary for either the human or
canine DNA evidence.

DISCUSSION

1. DNA Evidence.

There is no dispute in this case with regard to the Frye standard or
that i1t requires both accepted theory and a valid technique to implement
that theory.4 There is also no serious dispute in this case but that the
testing with regard to human DNA was done by means of accepted theory. The
parties”™ positions diverge with regard to technique. However, as to
technique, we believe the arguments about human DNA are better focused by
reference to ER 702 and its two-part test: (1) does the witness qualify as
an expert, and (2) will the testimony be helpful to the jury.5 Here, the
appellants argue that the testing procedures for human DNA were so flawed
as to be unreliable and thus should have been excluded as not helpful .6
However, a dispute over the validity of particular procedures generally
goes to the weight of the evidence, not its admissibility.7 In short, the
issue for the trial court was one of degree and focused on the showing made
by the defense to support its request for an ER 702 hearing. On the
record, we agree with the trial court that the dispute over human DNA
evidence goes to weight not admissibility. While an ER 702 hearing would
have been preferable, the defense showing on this point was scant.



But, with respect to the canine DNA evidence, we must differ with the
trial court. The trial court ruled that the methodologies used in PCR
testing, including the PCR testing used by PE Zoogen which analyzed STRs,
were generally accepted in the scientific community and that no Frye
hearing was needed. The trial court allowed the State"s witness to testify
that for all articles of clothing tested for canine blood, at least 9 of 10
loci matched Chief"s DNA, and 10 loci matched on one article of clothing.
The court then admitted the State®s testimony that the probability of
having the DNA come from another dog other than Chief was "1 in 3 trillion~
for a 10 loci match, and "1 in 18 billion® for a 9 loci match.

The evidence here clearly involved novel scientific theory: the forensic
identification with high statistical probabilities of a specific dog
through analysis of canine DNA. There are no published United States cases
that involve the use of canine DNA markers for forensic purposes or examine
the validity of the specific markers used here. A Frye hearing was
absolutely necessary in the present case.

This court reviews the trial court®s decision to admit or exclude
scientific evidence under Frye de novo.8 The reviewing court may consider
other evidence not in the record, including scientific and law review
articles and decisions from other jurisdictions, to determine whether (1)
the scientific theory has general acceptance in the scientific community;
(2) the techniques and experiments that currently exist can produce
reliable results and are generally accepted by the scientific community;
and (3) the laboratory performed the accepted scientific techniques in this
case.9

We have examined the record, existing case law on DNA evidence, scientific
literature on the canine genome, and the documents submitted at our request
by the parties. Based on this information, we are not convinced that
forensic canine DNA identification is a theory that has received general
acceptance in the scientific community, or that reliable techniques or
experiments exist to identify individual canines for forensic purposes.

In State v. Russell,10 the defendant challenged the general acceptance
of the PCR technique using a DQ alpha genetic marker system. The trial
court heard testimony from experts that over 30 private and government
laboratories were either in the process of implementing DQ alpha typing or
already using it (including the Federal Bureau of Investigation (FBIl)).

Following this testimony, the trial judge found the results of PCR
testing at the HLA {human leukocyte antigen system} DQ alpha locus
admissible under the Frye standard. The judge found that the underlying
principle and techniques of PCR had been generally accepted by the
scientific community, and added that DQ alpha testing and typing had gone
sufficiently beyond the experimental stage to gain general acceptance in
the scientific community. She observed further that the DQ alpha gene has
been subjected to considerable scientific study, especially in the fields
of immunology and medicine. The variations of the gene are well known,
readily identified, and easily distinguished, making this gene an
appropriate genetic marker for forensic use. She also noted that the
population frequencies of the various genotypes occurring at the DQ alpha
locus were not contested. The judge concluded that the fact that a
scientific procedure might yield a false result if not performed properly
did not render it inadmissible and that any problems associated with PCR
testing at the DQ alpha locus went to the weight to be given the
evidence. {11}

Russell challenged these conclusions. The Supreme Court affirmed the trial
court holding that the PCR amplification system for testing DNA at the HLA
DQ alpha locus was generally accepted in the relevant scientific community.



The PE Zoogen markers are in marked contrast.

In order to satisfy its concerns over the product rule as a means to
estimate genetic profile frequencies, the Supreme Court looked to the
extensive studies conducted worldwide by the FBlI to demonstrate that human
data bases are in Hardy-Weinberg and linkage equilibrium.12 We do not have
such information for canines.

Although the general underlying principles of PCR testing of human DNA are
accepted by the scientific community, all of the Washington cases that
address the admissibility of DNA evidence recognize that human DNA and loci
have been subjected to substantial testing and validation by the scientific
community.13 Only a small percentage of the overall number of sites on the
human DNA are variable, 0.1 to 0.3 percent of 3 billion, and scientific
testing has resulted in the identification of highly variable, polymorphic
portions of the DNA called loci or markers.14

These loci contain alleles, or alternate forms of a gene at the specific
loci.l1l5 Scientific testing has also determined the relative probability
estimates of these polymorphic markers and alleles in humans. Thus, the
recurrence of several highly polymorphic markers in a tested human can be
estimated with reasonable probabilities under the product rule.16

To determine whether identifying a dog through canine DNA with the same
forensic accuracy of identifying a human is accepted in theory and practice
by the relevant scientific community and thus admissible here, the trial
court should have established: (1) what was known about the nature and
extent of genetic variation in canines; (2) whether the scientific
community generally accepted that the specific loci used by PE Zoogen in
the present case were highly polymorphic and appropriate for forensic use;
and (3) whether the scientific community generally accepted that PE
Zoogan®"s calculations of a random match were based on accurate probability
estimates.17

We have determined through our own examination of the record and the
publications available in the scientific community that canines have
genetic diversity similar to that observed in humans.18 Further, portions
of the canine DNA are highly polymorphic and thus would yield polymorphic
loci and alleles that might be appropriate for forensic use.19

However, we were not able to conclusively determine whether all of the loci
used in this case were polymorphic markers. More importantly, we also were
not able to determine whether PE Zoogen"s frequency estimates of its loci
and alleles were accurate. The defense presented several expert witnesses
who vehemently contested the validity of Zoogen®s canine DNA markers.20 PE
Zoogen indicated at trial that it would soon publish studies of its loci
and their frequency estimates, but we have found no such studies and the
State provided none despite a request by this court.

We recognize the State®s contention that probability estimates in the
trillions for human DNA markers are now accepted in court.21 Indeed,
probability estimates of occurrences of various human DNA profiles may
exceed the human population because of the extent of knowledge about human
DNA and the frequency of certain polymorphic alleles.22 However, not as
much is known about polymorphic loci in canine DNA and the probability of
their occurrence as is known about human polymorphic loci. Current canine
DNA testing and mapping focuses on the goals of paternity testing, pure
breed testing, and cancer and disease research studies.23 There is little
indication that polymorphic loci and alleles in canine DNA have been
sufficiently studied such that probability estimates are appropriate for
the forensic use applied in this case.

The lack of published studies on PE Zoogen®"s canine DNA markers and their
probability estimates, and the disagreement of the experts at trial about
their accuracy, leaves this court disinclined to accept the statistics



given at trial. Further, we note the existence of a case from British
Columbia that connected a defendant to a crime scene through the use of PE
Zoogen"s markers.24 PE Zoogan claimed, as here, that the markers used were
highly polymorphic and estimated a 1-in-3 billion chance existed that the
canine DNA tested on the defendant®"s pants came from any other dog than the
dog killed at the crime scene.

Nine of the ten loci identified by PE Zoogen in the DNA of the dog in
British Columbia were also found in Chief"s DNA in the present case. Six
of these loci were developed by PE Zoogan. Chief was a mixed breed dog
with the predominant breed being pit bull or one of the bull terrier
breeds,25 and the dog in the British Columbia case was a terrier, yet they
had significant genetic similarities in terms of these nine markers. The
British Columbia case referenced in the article makes us question both the
polymorphic nature of PE Zoogen"s markers and the statistics used to
estimate their frequency of occurrence in the canine population.26

We are aware that canine DNA STR loci, like human STRs, may contain many
separate identifiable alleles. Thus, identification of the same nine loci
on two canine DNA samples may not be statistically improbable if the
identified alleles within the loci differ.27 In fact, at least six of the
PE Zoogen loci used here have since been characterized as multi-allele
sites.28 Further, at least three of the loci used here are characterized as
unlinked.29 This supports the possible conclusion that these three
particular loci may be good candidates for probability estimates and
studies.30 However, the lack of any studies to substantiate the statistical
probabilities of PE Zoogen"s loci and alleles used here, and thus their
accuracy in identifying a specific dog with a "1 in 18 billion," or "1 in 3
trillion”™ probability, leaves us with little choice but to conclude that a
Frye hearing was necessary.

In sum, the studies presently available on canine polymorphic loci, or the
frequency of their occurrence in the canine population, are insufficient
for specific markers to be accurate forensic indicators as they were used
in the present case. Because PE Zoogen has not yet published sufficient
data to show that its DNA markers and associated probability estimates are
reliable, we would suggest that other courts tread lightly in these waters
and closely examine canine DNA results before accepting them at trial.31

2. DNA Harmless Error.

The error in admitting the canine DNA evidence was harmless. It was
not an error of constitutional magnitude and we are convinced that the
error did not affect the outcome of the trial within reasonable
probabilities.

We will not reiterate the evidence we recite at the beginning of this
opinion. The defense was that neither Leuluaialii nor Tuilefano were
present, but absent Leuluaialii®s testimony and that of his parents, there
is overwhelming evidence that he was present and that he was the principal
actor. As for Tuilefano, if he was there, there is no reasonable doubt but
that he was at least an accomplice if not a participant. Thus, we turn to
the debate over the charges and instructions as to Tuilefano.

The remainder of this opinion has no precedential value. Therefore,
it will be filed for public record in accordance with the rules governing
unpublished opinions.

Al Charges as to Tuilefano.

As early as November 1997, a proposed second amended information as to
Tuilefano was discussed at a hearing. This information became a document
entitled Third Amended Information® filed January 27, 1998. Tuilefano was
charged as follows as to each victim:

COUNT 1V
And I, Norm Maleng, Prosecuting Attorney aforesaid further do accuse



GEORGE J. TUILEFANO AKA SCOOBY of the crime of Murder in the First Degree,
a crime of the same or similar character as another crime charged herein,
which crimes were part of a common scheme or plan, committed as follows:

That the defendant GEORGE J. TUILEFANO AKA SCOOBY, together with
others, in King County, Washington, on or about December 9, 1996, while
committing and attempting to commit the crime of Robbery in the First or
Second Degree, or Residential Burglary, and in the course of and in
furtherance of said crime and in the immediate flight therefrom, and with
premeditated intent to cause the death of another person, did cause the
death of Raquel Rivera, a human being, who died on or about December 9,
1996;

Contrary to RCW 9A.32.030(a)(a) and (c), and against the peace and
dignity of the State of Washington.

And I, Norm Maleng, Prosecuting Attorney for King County in the name
and by the authority of the State of Washington further do accuse the
defendant GEORGE J. TUILEFANO AKA SCOOBY at said time of being armed with a
deadly weapon, to-wit: a semi-automatic pistol, under the authority of RCW
9.94A.125 and 9.94A.310.

COUNT V

And I, Norm Maleng, Prosecuting Attorney aforesaid further do accuse
GEORGE J. TUILEFANO AKA SCOOBY of the crime of Murder in the First Degree,
a crime of the same or similar character as another crime charged herein,
which crimes were part of a common scheme or plan, committed as follows:

That the defendant GEORGE J. TUILEFANO AKA SCOOBY, together with
others, in King County, Washington, on or about December 9, 1996, while
committing and attempting to commit the crime of Robbery in the First or
Second Degree, or Residential Burglary, and in the course of and in
furtherance of said crime and in the immediate flight therefrom, and with
premeditated intent to cause the death of another person, did cause the
death of Jay Johnson, a human being, who died on or about December 9, 1996;

Contrary to RCW 9A.32.030(a)(a) and (c), and against the peace and
dignity of the State of Washington.

And I, Norm Maleng, Prosecuting Attorney for King County in the name
and by the authority of the State of Washington further do accuse the
defendant GEORGE J. TUILEFANO AKA SCOOBY at said time of being armed with a
deadly weapon, to-wit: a semi-automatic pistol, under the authority of RCW
9.94A.125 and 9.94A_310.

(Emphasis added.) It was the State"s contention that the language "and
with premeditated intent to cause” was adding the alternative means of
premeditated murder to the charge. Later, when the court and parties
discussed what charges would be read to prospective jurors, the
premeditated intent language was included. Defense counsel stated he had
no objection. The court®s preliminary instructions included the language.

Thus, Tuilefano had notice of the "and with premeditated intent”
language. Arguably, this should have been notice of the State"s intent to
charge him with that alternative means by this language. However, when it
came time to argue over the instructions, defense counsel did object to an
instruction on premeditated murder as an alternative means. The following
exchange took place:

{TUILEFANO DEFENSE COUNSEL}: No - 1 would object to this instruction,
Your Honor. | would indicate that the way -- actually, 1 should take back,
I guess, 21.2 also be included. The way the criminal information reads
there isn"t -- they don"t alternatively plead the two charges. They plead
it as felony murder, and 1 believe that is what the proper instruction
should be.

THE COURT: State"s reply?



{PROSECUTING ATTORNEY}: 1 disagree that there was not an alternative
charging. | can hand a courtesy copy to the Court, if you like.

THE COURT: 1 have it, The fourth, the amended information?

{PROSECUTING ATTORNEY}: Yes.

THE COURT: 1 have it now.

{PROSECUTING ATTORNEY}: Look at second paragraph of Count Four.
After the predicate felonies are charged and noted it continues.

THE COURT: 1 will have the bailiff stand by and let us know if a jury
is approaching.

{PROSECUTING ATTORNEY}: With premeditated intent to cause deaths of
another person, did cause the death of Raquel Rivera a human being, et
cetera. Count Five is different as to the second victim.

THE COURT: The objection is noted by {defense counsel}. The
instruction will remain. That®"s a two-page instruction.{32}

The trial court instructed the jury on premeditated murder as an
alternative in both counts.

The court gave an accomplice liability instruction for both appellants
based on 11 Washington Pattern Jury Instructions: Criminal 10.51, at 157
(2d ed. 1994). Instruction 9 provided in part:

A person is an accomplice in the commission of a crime if, with
knowledge that it will promote or facilitate the commission of a crime, he
or she either:

(1) solicits, commands, encourages, or requests another person to
commit the crime; or

(2) aids or agrees to aid another person in planning or committing a
crime.{33}

(Emphasis added.)

After deliberating for a day, the jury submitted the following inquiry
regarding the scope of accomplice liability:
JURY INQUIRY:

In Jury Instruction #13 and #14, items #2 and #4 -- should it read
"That the defendant (and accomplice) . . ." or are we to determine if only
the defendant acted, etc. . . . excluding the accomplice.

Same question for Jury Instruction #26 & #27, item #2 and #3.

Both appellants objected to giving a clarifying instruction. However,
the court responded:

A principal and accomplice do not need to share the same mental state
to be held accountable. You should consider this clarification and the
instructions as a whole.

The next day, the jury submitted the following additional query:

JURY INQUIRY:

Re: Interrogatories to The Jury, relating to George Tuilefano: Are we to
consider that only the defendant George Tuilefano caused the death of the
victim; or should we consider that George Tuilefano caused the death, even
if we feel he was simply an accomplice in a crime which ended in the murder
of the victim?

At the request of all parties, no clarifying instruction was given. The
court simply responded to the jury:

You have all of your instructions in this area. No further
instructions will be given on this question. Please answer each
interrogatory in concert with the jury instructions as a whole.

In Tuilefano®s case, the interrogatories to the jury and answers on each of



the counts were as follows:
INTERROGATORIES TO THE JURY RE: COUNT IV

We, the jury, having found the defendant George J. Tuilefano guilty of
murder in the First degree as charged in count 1V, make the following
answers to the questions submitted by the court.

1. The jurors unanimously agreed that the State proved beyond a
reasonable doubt that defendant George J. Tuilefano, with premeditated
intent, caused the death of Raquel Rivera.

Answer : No (Yes or No)

2. The jurors unanimously agreed that the State proved beyond a
reasonable doubt that defendant George J. Tuilefano caused the death of
Raquel Rivera in the course of and in furtherance of or in immediate flight
from committing or attempting to commit the crime of Robbery in the First

Degree.
Answer : No (Yes or No)
3. The jurors unanimously agreed that the State proved beyond a

reasonable doubt that defendant George J. Tuilefano caused the death of
Raquel Rivera in the course of and in furtherance of or in immediate flight
from committing or attempting to commit the crime of Robbery in the Second

Degree.
Answer: No (Yes or No)
4. The jurors unanimously agreed that the State proved beyond a

reasonable doubt that defendant George J. Tuilefano caused the death of
Raquel Rivera in the course of and in furtherance of or in immediate flight
from committing or attempting to commit the crime of Burglary in the First
Degree.

Answer : No (Yes or No)

INTERROGATORIES TO THE JURY RE: COUNT V

We, the jury, having found the defendant George J. Tuilefano guilty of
murder in the First degree as charged in count V, make the following
answers to the questions submitted by the court.

1. The jurors unanimously agreed that the State proved beyond a
reasonable doubt that defendant George J. Tuilefano, with premeditated
intent, caused the death of Jay Johnson.

Answer : No (Yes or No)

2. The jurors unanimously agreed that the State proved beyond a
reasonable doubt that defendant George J. Tuilefano caused the death of Jay
Johnson in the course of and in furtherance of or in immediate flight from
committing or attempting to commit the crime of Robbery in the First

Degree.
Answer: No (Yes or No)
3. The jurors unanimously agreed that the State proved beyond a

reasonable doubt that defendant George J. Tuilefano caused the death of Jay
Johnson in the course of and in furtherance of or in immediate flight from
committing or attempting to commit the crime of Robbery in the Second
Degree.

Answer : No (Yes or No)

4. The jurors unanimously agreed that the State proved beyond a



reasonable doubt that defendant George J. Tuilefano caused the death of Jay
Johnson iIn the course of and in furtherance of or in immediate flight from
committing or attempting to commit the crime of Burglary in the First
Degree.

Answer : No (Yes or No)

The net result of all this was that the trial court and counsel for
both parties intended something different from what was written with regard
to premeditation. The language on premeditation was in the conjunctive,
using "and, " not in the alternative so as to clearly charge premeditated
murder. Nevertheless, the jury, while initially confused, ultimately found
Tuilefano guilty of premeditated murder as an accomplice.

It seems clear, given the responses to the interrogatories, that the
jJjury did not find that Tuilefano acted as a participant in felony murder,
or as a principal with regard to the charge of premeditated murder. What
we are left with then are verdicts of guilty based on his actions as an
accomplice to premeditated murder. Thus, the question becomes one of
whether the faulty accomplice liability instruction contributed to the
verdicts. We hold that it did not.

Once the jury placed Tuilefano at the scene, there was overwhelming
evidence proving he was there aiding in the commission of each of the
crimes of which he was convicted. And, while the erroneous accomplice
liability instruction could have allowed a jury to find Tuilefano guilty of
premeditated murder because he was an accomplice to robbery in the first or
second degree, or even to the shooting of the victims®™ dog, the
overwhelming evidence of his guilt as an accomplice to the two counts of
murder for which he was convicted renders those possibilities irrelevant.
As we previously stated, we reach this conclusion disregarding the DNA
evidence. In our judgment, viewing the results in this manner illustrates
consistency in the jury verdict and the interrogatories. The jury did not
think he acted as a principal, but it did think he acted as an accomplice.

Further, we note that once Tuilefano was found to be at the scene, the
evidence was overwhelming of his guilt of felony murder as a participant,
even if it was not as to his guilt as a principal. Because accomplice
liability instructions are superfluous when the charge is felony murder,34
it appears that to the extent those instructions caused confusion, that
confusion was manifest only with respect to the felony murder counts.

Having determined that the evidence is overwhelming as to the
principal errors asserted on appeal by each of the appellants, it
necessarily follows that the additional errors raised by each are subsumed
in that determination. We will not discuss them further.

3. Cross Appeal.

The State cross appeals Tuilefano®s exceptional sentence below the
standard range. We agree that the trial court erred in finding that
operation of the multiple offense policy resulted in a sentence that was
clearly excessive. Tuilefano"s standard range sentence for count 4 was 281
to 374 months, and for count 5, 240 to 320 months. As serious violent
felonies, sentences for these two crimes must be served consecutively.35
Only if the court finds exceptional circumstances can these sentences be
served concurrently. Those exceptional circumstances must have an adequate
legal basis, and that is lacking here.

In its oral ruling, the trial court relied on the multiple offense
policy. Former RCW 9.94A_.390(1)(g)36 provided that an exceptional sentence
below the standard range may be imposed if “operation of the multiple
offense policy of RCW 9.94A_400{37} results in a presumptive sentence that
is clearly excessive in light of the purpose of this chapter, as expressed
in RCW 9.94A.010." In State v. Sanchez,38 this court clarified the multiple



offense policy holding it only applied when the cumulative effect of the
crimes was
nonexistent or trivial. In a circumstance where both crimes are homicides
that conclusion is impossible. We so hold as a matter of law and remand
for resentencing. We also express some skepticism that given the trial
court®s rejection of the "extreme caution or sincere concern® exception
provided by statute39 that there is any legal or factual basis present that
will justify an exceptional sentence in this case.

The appellants® convictions are affirmed and the case remanded for
resentencing.

WE CONCUR:

1Although Tuilefano argues otherwise, the State charged him with four
alternate means of first degree murder several months prior to trial: (1)
premeditated murder; (2) felony murder with first degree robbery as the
predicate felony; (3) felony murder with second degree robbery as the
predicate felony; and (4) felony murder with residential burglary as the
predicate felony. Thus, he received adequate notice of all charges.

2The State claimed that one of the jackets found at the hotel belonged
to Leuluaialii and another jacket belonged to Tuilefano. Leuluaialii
denied that any of the jackets found in the hotel room belonged to him.

3Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923) (to be
admissible, novel scientific evidence must generally be accepted by the
relevant scientific community).

4State v. Riker, 123 Wn.2d 351, 869 P.2d 43 (1994).

5See State v. Cauthron, 120 Wn.2d 879, 890, 846 P.2d 502 (1993).

6See State v. Russell, 125 Wn.2d 24, 50-51, 882 P.2d 747 (1994); State
v. Copeland, 130 Wn.2d 244, 270-71, 922 P.2d 1304 (1996).

7See Copeland, 130 Wn.2d at 270-71 (DNA evidence properly admitted
despite defense challenges of laboratory error, lack of proficiency
testing, and inadequacy of database).

8Cauthron, 120 Wn.2d at 887.

9Russell, 125 Wn.2d at 41; Cauthron, 120 Wn.2d at 887-89.

10Russell, 125 Wn.2d 24.

11Russell, 125 Wn.2d at 44.

12Hardy-Weinberg equilibrium ensures "that the statistical calculations
are based on a truly random population -- one which mates randomly and thus
mixes the gene pool evenly.® Cauthron, 120 Wn.2d at 902. Linkage
equilibrium ensures "that each of the probes used detects an allele which
is independent of the other alleles tested. That is, in calculating the
statistics, the scientist attempts to ensure that the various sites tested
are not related to each other.® Cauthron, 120 Wn.2d at 902. Compare,
Cauthron, 120 Wn.2d at 905-06 with Copeland, 130 Wn.2d at 266.

13See, e.g., Copeland, 130 Wn.2d at 261-70; Russell, 125 Wn.2d at 37-
55; Cauthron, 120 Wn.2d at 891-96. See also, National Research Council,
Committee on DNA Forensic Science: The Evaluation of Forensic DNA Evidence
127 (1996) (discussing the international nature of the human DNA database
compiled by the FBI as of 1993).

14Cauthron, 120 Wn.2d at 900-01.

15Lorne T. Kirby, DNA Fingerprinting: An Introduction (1990).

16To calculate probabilities based on the product rule, a scientist
first collects the data pertinent to each human allele or DNA marker being
used as a comparison and creates a database. Based on the statistics of
occurrence of these individual DNA markers in the database, probabilities
of the occurrence of several alleles in a particular test human can be
calculated.



For instance, allele A may be found in 1 of every 10 people; allele B found
in 1 of 20; and allele C found in 1 of 5. Under the product rule, if there
is a match for each allele, the expert can multiply (1/10 x 1/20 x 1/5) to
achieve the result that only 1 person in 1,000 will match all three sites.
Cauthron, 120 Wn.2d at 901. Calculation of probability estimates under the
product rule rests on the assumption that the loci, or alleles, are in both
Hardy-Weinberg and linkage equilibrium.

17See, e.g-, Frye, 293 F. at 1014 (“while courts will go a long way in
admitting expert testimony deduced from a well-recognized scientific
principle or discovery, the thing from which the deduction is made must be
sufficiently established to have gained general acceptance in the
particular field in which it belongs."); Russell, 125 Wn.2d at 37-40, 42-
51, 54 (recognizing that DNA identification of humans is generally accepted
by the scientific community and is based on knowledge about the extent of
genetic variation in human, identification of polymorphic DNA loci, and
accurate probability estimates, all developed through years of extensive
research and validation by the scientific community); Cauthron, 120 Wn.2d
at 895-98 (there is nothing controversial about the theory underlying human
DNA typing, or the practice of restricted fragment length polymorphism
typing of human DNA, because the principals are well-established). See
also, George Sensabaugh & D.H. Faye, Non-Human DNA Evidence, 39 Jurimetrics
J. 1 (Am. Bar Ass"n Fall 1998).

18See, e.g., Mark W. Neff et al., A Second-Generation Genetic Linkage
Map of the Domestic Dog, Canis familiaris, 151 Genetics 803 (Feb. 1999); C.
Vila et al., Phylogenetic Relationships, Evolution, and Genetic Diversity
of the Domestic Dog, 90(1) J. of Heredity 71 (1999); L.V. Francisco et al.,
A class of highly polymorphic tetranucleotide repeats for canine genetic
mapping, 7 Mammalian Genome 359-62 (1996).

19See, e.g-, S. Muller et al., Use of Canine Microsatellite
Polymorphisms in Forensic Examinations, 90(1) J. of Heredity 55-56 (1999);
Mark W. Neff et al., A Second-Generation Genetic Linkage Map of the
Domestic Dog, Canis familiaris, 151 Genetics 803 (Feb. 1999); M. Olivier et
al., Random Amplified Polymorphic DNA (RAPD) Sequences as Markers for
Canine Genetic Studies, 90(1) J. of Heredity 78, 81 (1999); P.M. Schneider
et al., Forensic mtDNA hair analysis excludes a dog from having caused a
traffic accident, 112(5) Int"l J. Legal Med. 315-16 (1999).

20Dr. Lawrence Mueller, a professor at the University of California-
Irvine who has taught population statistics, testified that all of the
markers PE Zoogen used failed to conform to Hardy-Weinberg equilibrium, and
the errors were "pretty severe.” He testified that more than 30 percent of
the various loci used by PE Zoogen as markers showed dependence, while one
would typically expect to see no more than five percent dependence for
proper linkage equilibrium. Dr. Mueller concluded that many of the dogs
used in the all breed database were related and PE Zoogen should not have
used the product rule to establish statistical probabilities of DNA matches
to other canines. Dr. William Shields, a professor of biology at the State
University of New York College, testified that while there has been
extensive research on forensic human DNA typing, there has been less study
or understanding of forensic animal typing. He asserted that the necessary
validation studies for animal DNA typing have not been done and that PE
Zoogen"s markers had not been "characterized,” or subjected to a series of
tests required for their acceptance as reliable forensic DNA markers.
Further, because canines are inbred, Dr. Shields stated that the frequency
of common alleles is greater and probability estimates might be undermined.
Dr. Libby, a molecular geneticist, echoed these concerns and concluded that
PE Zoogen"s markers were not ready for forensic application.

21See, e.g., State v. Buckner, 133 Wn.2d 63, 66, 941 P.2d 667 (1997).



22National Research Council, Committee on DNA Forensic Science: The
Evaluation of Forensic DNA Evidence 33 (1996).

23See, e.g., Mark W. Neff et al., A Second-Generation Genetic Linkage
Map of the Domestic Dog, Canis familiaris, 151 Genetics 803 (Feb. 1999).

24Mary G. Shutler et al., Removal of a PCR Inhibitor and Resolution of
DNA STR Types in Mixed Human-Canine Stains from a Five Year Old Case, 44(3)
J. Forensic Sci. 623 (1999).

25The veterinarian who treated Chief for his injuries testified as to
his breed as follows:
I think the predominant breed was probably pit bull or one of the bull
terrier breeds. He certainly is crossed with another large breed dog. It
could have been Labrador or German Shepard or even Great Dane. It"s a
little hard to tell. But he was taller than a standard pit bull.
Report of Proceedings (RP) (July 28, 1998) at 23.

26We also located two other reports which examined six of the PE Zoogen
loci used in the present case: PEZ1, PEZ3, PEZ 5, PEZ6, PEZ8, and PEZ12.
One case report recognized that exact forensic application of the loci used
required population studies of the local canine populations and data of
allele frequencies of the loci examined. The other asserts that
probability estimates for the loci examined had been published, but gives
no cites or sources for published studies of allele frequencies for the
loci. See e.g., Z. Padar et al., Canine STR analyses in forensic practice:
Observation of a possible mutation in a dog hair, 116(5) Int"l J. Legal
Med. 286-88 (Oct. 2002) (canine DNA loci used to identify two possible
perpetrators of a canine attack); Z. Padar et al., Canine microsatellite
polymorphisms as the resolution of an illegal animal death case in a
Hungarian Zoological Gardens, 115(2) Int"l J. Legal Med. 79-81 (2001)
(canine DNA loci used to eliminate the zoo"s German Shepard guard dogs as
suspects in an animal death case).

27Compare National Research Council, Committee on DNA Forensic Science:
The Evaluation of Forensic DNA Evidence, at 33-34, 70, 118-19 (1996); S.
Muller et al., Use of Canine Microsatellite Polymorphisms in Forensic
Examinations, 90(1) J. of Heredity 56 (1999).

28Mark W. Neff et al., A Second-Generation Genetic Linkage Map of the
Domestic Dog, Canis familiaris, 151 Genetics 803, 808 (Feb. 1999) (PEZ1,
PEZ3, PEZ5, PEZ6, PEZ8, PEZ12).

29Mark W. Neff et al., A Second-Generation Genetic Linkage Map of the
Domestic Dog, Canis familiaris, 151 Genetics 803, 814-16 (Feb. 1999) (PEZ
3, PEZ5, and PEZ6, on linkage groups L23, L9 and L11, respectively).

30See, e.g., National Research Council, Committee on DNA Forensic
Science: The Evaluation of Forensic DNA Evidence 25-35 (1996) (linkage
equilibrium for purposes of probability estimates under the product rule
relies, in part, upon non-linked alleles that have less tendency to be
inherited together); Lorna T. Kirby, DNA Fingerprinting: An Introduction XV
(1990).

31This court notes that PE Zoogen, and its related corporate
identities, PE AgGen, Celara AgGen, and Perkin-Elmer Corporation, appear to
be the only entities offering canine DNA testing for forensic purposes in
criminal trials.

32RP (Sept. 10, 1998) at 10-11.

33The accomplice liability instruction was erroneous. See State v.
Cronin, 142 Wn.2d 568, 579, 14 P.3d 752 (2000) and State v. Roberts, 142
Wn.2d 471, 513, 14 P.3d 713 (2000).

34State v. Bolar, No. 46711-5-1, slip op. at 11-12 (Wash. Ct. App. Aug.
18, 2003).

35Former RCW 9.94A_400(b) (1996), recodified as RCW 9.94A.589(b).

36Former RCW 9.94A.390(1)(g) (1996), recodified as RCW 9.94A.535(1)(9)-



37Former RCW 9.94A_.400 (1996), recodified as RCW 9.94A_589.
38State v. Sanchez, 69 Wn. App. 255, 260, 848 P.2d 208 (1993).
39Former RCW 9.94A_.390(1)(f) (1996), recodified as RCW 9.94A.535(1) (F).



