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Monday, July 6, 1253, 10:10 a.m.
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The matter of the People of the State of
california versus Duzne Robert Hackney, defendant,
case number 97F02466, continued on this day before
the Honcrable Richard K. Park, Judge of the
Superior Court of california for the County of
Saéramen;o. sitting in the said Superior Court in
Department 39 thereof.

The people of the State of california
were represented by Eric Kindall, Deputy District
Attorney for the County of Sacramento, State of
California. |

rthe defendant, Duane Robert Hackney, was
represented by Karol Repkow, Assistant Public
Defender for the County cf Sacramento, State of
california, and Jim Sherriff, Attorney at Law,
Sacramento, Californisz. acting as his counsel.

The following proceedings were had:

{The following proceedings were held in
open court outside the preseénce of the jufﬁrs.)

THE COURT: Good mornine.

MR.. SHERRIFF: Good morning, Your Honor.

MS. REPKOW: Cood morming.

»HE COURT: The recoerd should reflect that
Mr. Eackney is present. and withs him zre kis two
us. Repkow &nd Mr. Sherriff.

lawyers,

Mr. Kindall is kere on behzli of the
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people.
When we last met I agreed that I would

review the testimony of Dr. Owen that was given in
the case of People versus Bertsch and Hronis before
finzlly ruling on the Kelly-Frye issues in this
case. . ‘

and I have done that.

and recently the defense also asked me TO
review a transcript of the teétimony of Dr. Kenneth
Berger which was given in the same case last week.

And 1 have reviewed that txanscript as
well,

And as ve discussed off the record a few
minutes ago my view that I expressed last time
rema;ns unchanged -- that what we are going to
conduct will be a Relly-Frye prong three heazing
only under whether proper procedures were used in
the analys}s in this case.

The last time we met I'm not sure whether I
made a record of all of the matters that I have
considered in terms of judicial notice. So I want
to make sure that I do that today.

B 1 have read the opinions from the other

states Lhat deal with STR testing.
1 have read the trial court decisions by

Judces Dondero and Kramexr in San Francisco.

1 have reviewed the five binders of the

sciencific literzture that the peovle submitted with

¢
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their brief, all of which was snmmarized‘and
highlighted iD their brief as well.

As indicated I have reviewed the testimony
of Drs. Henke, Owen, and Berger.

and I've also taken note over defense
objection the fecent opinion in People versus Alton
Allen giving endorsement to PCR testing of STR loci.

as I indicated in chambers it appears to me
that Dr. Owen's testimony is indeed more favorable
to the prosecution than to the defense. We can all
reaé it for ourselves.

But -~ in summary he takes issue with the
210 machine, but it appears to me only because he
had a unsatisfactory experience with it three years
ago. And he conceded that it is = genexrally
accepted machine in the community. It's uged in-.a
variety of places throughout Canada. EHe indicacga
that he uses essentially the same kind of software
with his 377 machine that is used for the 310
machine, that it is generally accepted.

ye doesn’'t take any significant guarrel
with capillaTy e¢lectrophoresis as opposed to a gel

form of electrophoresis.

He doesn't take any issue with using the
profiler Plus type kit.
And indeed he says &t lezst two times, once

he

L

in response to the judge's own guestions, that

‘g
o

2
bl

H

310 machine along with the software znd the o] ar
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Plus typing kit are all generally accedted means of
effectusting the aralysis of these STR loci.

ga 1 am still of the same positicn I was
last time. The litexrature that I have reviewed
shows that the 310 machine itself zlong with the
profiler Plus typiﬁg kit are used widely throughout
the entire world in elinicsl, forensic, and medical
settings by physicians concerned with health care,
py researchers by professors, and indeed by crime
labs as well.

1t appears to wme that, therefore, that not
only is STR DNA PCR testing generally accepted, but
that the means in which the typing was done in this

case through this eguipment has glso elso been

generally accepted.

of course there is also an argument to make
that the pecple wouldn't even have to sho@ that ﬁhis
Xind of hardware or softwzre and machinery is
required to meet Kelly-Frye's prong one standard --
that that's a préng three isswe in &ny case.

put apart from that it appears to me it has
met the _prong one standzrds.

Therefore, we sha11 deal in advance of
trial only with the more marrow zné limited ¢uestien

of whether or not the procsdures used inm this case

|_a

leé prone three znalysis

rt

were proper -- go-Cz2

is.

m
I'II
[

enzly

n
[

recognized in the Kelly-Fry

On that peint 2rs we r2z6Y to procesc?
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MR. KINDALL: Yes. Your Honor.

THE COURT: ©Oh, I'm SOXTY-

1 forgot te comment on the most recent
transcript I reviewed -- that of Dr. Kenneth Berger.

in a sense it's little unfair to sk me
take judiciazl notice of his testimony when his
direct hasn't even been completed, much less his
cross examination.

But the temor of the direct that I've heaxrd
so far is that he is critical of the validation
studies performed by Perkin-Elmer, which
masnufactured the -- the kit and the 310 genetic
analyzer machine in this case.

But notably nowhere does he s;y that those
things are not generally accepted. He doesn't say
they don't work, that they're not valid. They don't
produce good results. All he does is také a
theoreticzl disaéreement with the manner in which
they c¢onducted their validation studies.

and in my opinion that -- that does not
Gemean the presentation of the people that these
items Qave 211 been generally =accepted.

Who's geing to be your first witness?

MR. KINDRLL: Thank you, Your Honor.

The People call Ms. Jennifer Mihzlovich.

MS. REPKOW: Your Bonor -- before she comes
to the stand, Judge, could T just make z comment for

~ve record that Mr. Hackney has been making an
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