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Jean Lenmpur appeal s judgnments of convictions for arnmed
sexual battery, arnmed ki dnapping, and armed burglary with an
assault. We affirm

The charges agai nst Lenmour arose from an incident
i nvolving three men who entered a home and commtted the
crimes of burglary, sexual battery, arnmed robbery and
ki dnapi ng. After Lenour was apprehended, the state tested DNA
evi dence sanpl es obtained from Lenmour and the victimN. A
Pursuant to a defense expert's suggestion, the state submtted
the evidence to a different type of DNA testing, after a
di spute arose as to the initial results; the defense did not
agree on the selection of the particular lab. To analyze the
sanpl es, LabCorp, a DNA testing conpany, used an FTP-3 Short
Tandem Repeat triplex! kit to determ ne whether Lenour could
be excluded fromthe class that could have contributed to the
sanpl e obtained fromvictimN. A LabCorp devel oped the kit;
it is not available for commercial sale. The results showed
that Lemour's DNA and the sperm fraction fromthe vagi nal swab

obtained from N A. matched at all 6 |loci tested. The

L' Atriplex analyzes three separate areas of DNA at the
sane tine. After adding the DNA strand, prinmers are added
which isolate the particular STR and nultiply the three
separate areas simnultaneously.
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i kel'i hood of another person nmatching the 6 | oci was one in 66
mllion African-Ameri cans.
Pursuant to Lenmpur's notion to exclude the DNA evi dence,

the court conducted a Frye v. United States, 293 F. 1013 (D.C.

Cir. 1923), hearing. Both the state and defendant presented
expert testinmony as to the DNA testing conducted by LabCorp.
The trial court ruled that the evidence was adm ssible, and it
was presented at trial. At trial, the state also introduced
evi dence as to Lenour's confession: Lenour admtted
participating in the burglary but denied any involvenment in
t he sexual batteries. Lenour, at trial, denied that he
confessed or that he had any involvenent in the crines.
Lemour was convicted of arnmed burglary, armed kidnaping, and
armed sexual battery.?

On appeal, Lenour asserts that the state failed to
establish that the LabCorp kit is generally accepted as a

reliable nmethod of DNA analysis.® Lenour argues that the

2 Lemour was tried with co-defendant Wllians. This court
affirmed WIllianms' convictions. WlIlliams v. State, 787 So. 2d
865 (Fla. 3d DCA 2001). The third perpetrator was not
appr ehended.

3 Def endant does not challenge the results fromtwo
LabCorp tests of three other genetic markers, TPOX, THO 1, and
D1S80. The tests using those markers showed that Lenour was in
a class that could not be excluded fromthose who contri buted
the DNA found in the spermfraction fromthe vagi nal swab
sanple. TPOX, CSF and THO-1 were anal yzed together in a CIT
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forensic identification evidence is inadm ssible as the
LabCorp kit has not been subject to proper validation and peer
review and the LabCorp internal validation study is
insufficient. W disagree.

In Hayes v. State, 660 So. 2d 257, 264 (Fla. 1995), the

Fl ori da Suprene Court determ ned that properly conducted DNA

anal ysis would satisfy the Frye test. See Murray v. State, 692

So. 2d 157, 161 (Fla. 1997). Thus, DNA test results are

adm ssible if the proponent of such evidence presents proof
that the nethodol ogy used is sufficiently established as
havi ng gai ned general acceptance in the scientific community.
Such proof may include expert testinony, scientific and | egal

writings as well as judicial opinions. Hadden v. State, 690

So.2d 573, 578 (Fla.1997); E. |I. DuPont De Nenpurs & Co. V.

Castillo, 748 So. 2d 1108, 1115 (Fla. 3d DCA 2000), review
granted, No. SC00-490 (Fla. Aug. 31, 2000).

As a prelimnary matter, we note that Lenour does not
chal l enge the adm ssibility of the Polynmerase Chain Reaction

[ PCR] nethod of DNA analysis to anplify and copy a DNA

triplex; the D1S80, a variable tandem repeat, was anal yzed
i ndependently. The objectionable test analyzed STRs-- VWA,
FES/ FPS and CSF.

Lemour argues that if the latter three STRs were
excl uded, the odds of finding another person with the sanme
profile would be significantly reduced.
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segnent: he concedes that the PCR nethod is generally accepted

by the scientific community. See United States v. Trala, 162

F. Supp. 2d 336 (D.C. Del. 2001) (PCR process has received
w despread court and scientific comunity acceptance); State
v. Belken, 633 N.W2d 786 (lowa 2001) (PCR nethod is

predom nant DNA typing nethod) People v. Schreck, 22 P.2d 68,

80 N 15 (Col. 2001)(cases holding PCR testing adm ssi bl e under

Frve): The Evaluation of Forensic DNA Evidence at 23, 36

(1996) (Nati onal Research Council report finding that PCR

"nmol ecul ar technol ogy is thoroughly sound and . . . the
results are highly reproduci bl e when appropriate quality-
control nethods are followed. . . .[and] PCR-based nmethods are
pronmpt, require only a small amount of material, and can yield
unanbi guous identification of individual alleles")%

In this case, LabCorp enployed a distinct type of PCR-
based testing: the PCR process was used to anplify short tandem
repeats [ STRs]. Short tandem repeats denote certain areas of
DNA where repeat segnents are found. A segnment that repeats
anywhere fromtwo to seven bases is called an STR or STR

section. Many courts have held that PCR® analysis using STRs is

4 Lempur does not chall enge the adm ssion of evidence
concerning random match probability.

> There are three subtypes of PCR testing: DQ Al pha, which
tests a single genetic marker; Polymarker, which tests five
genetic markers; and the Short Tandem Repeat (STR) which tests
three or nore genetic markers. People v. Hill, 107 Cal. Rptr.
2d 110, 117 (Ct. App. 2d 2001)
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a scientifically valid and reliable forensic technique and is

general ly accepted in the scientific comunity.® See State v.

Butterfield, 27 P.3d 1133 (Utah 2001); Schreck, 22 P.3d at 80

n.16; Watts v. State, 733 So. 2d 214 (M ss. 1999); Commpnweal th

V. Rosier, 685 N E. 2d 739 (Mass. 1997); State v. Jackson, 582

N. W2d 317 (Neb. 1988); State v. Chanp, 2001 W. 273071 (Neb

App. March 20, 2001) (unpubli shed); People v. Brown, 110

Cal. Rptr. 2d 750 (Ct. App. 5th 2001); People v. Hill, 107 Cal.

Rptr. 2d 110 (Ct. App. 2d 2001); State v. Rokita, 736 N. E.2d

205 (II'l. App. Ct. 5th 2000); People v. Allen, 85 Cal. Rptr. 2d

655 (Ct. App. 2d 1999); People v. Owens, 725 N.Y.S.2d 178 (N.Y.

Sup. Ct. 2001). In reaching this conclusion, courts rely on
rel evant scientific and forensic literature including The

Nati onal Research Council's report, The Evaluation of Forensic

DNA Evi dence.’ That report states that "[o]ne of the nopst

prom sing of the newer [PCR] techniques involves anplification

of loci containing Short Tandem Repeats," id. at 23, that STR

6 1n Overton v. State, 26 Fla. L. Weekly S592 (Fla. Sept.
13, 2001), and Bedoya v. State, 779 So. 2d 574 (Fla. 5th DCA
2001), the trial courts admtted STR testing results. The
opi nions do not indicate whether Frye hearings were conduct ed.
The Bedoya case invol ved testing by LabCorp.

" The Florida Supreme Court views the NRC reports as
authoritative sources on DNA forensic use. See Brimyv. State,
695 So. 2d 268 (Fla. 1997); Murray, 692 So. 2d at 157; Henyard
v. State, 689 So. 2d 239 (Fla. 1997); Hayes, 660 So. 2d at
257.
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| oci "appear to be particularly appropriate in forensic use[,]
id. at 117, and that "STRs can take their place along with

VNTRs as forensic tools."” Id. at 35. See Rosier, 685 N E. 2d at

739(noting that latter coment appears to recognize simlarity
of STR testing to RFLP® or VNTR nethod); Trala, 162 F. Supp. 2d
at 347-48(finding that PCR/ STR profiling is generally accepted

in the scientific comunity); Butterfield, 27 P.3d at 1133

(same). See also Schreck, 22 P.3d at 80(National Institute of

St andards and Technol ogy has recogni zed advant ageous use of
STRs in DNA testing). |In addition, the NRC s conclusion is
supported by "numerous studies published in both scientific and
forensic journals which show w despread use of the STR
technique in DNA analysis for human identification, paternity

testing, and other basic research.” Butterfield, 27 P.3d at

1142. Here, Dr. Tracey, a DNA expert, testified as to the
general acceptance of STR testing, stating that he has
testified in several Frye hearings as to the acceptance of

PCR/ STR testing including testing using the STRs at issue. Dr.

Cl ement, a LabCorp associate director,® also testified that the

8 The Florida Suprene Court has held that results obtained
using RFLP nethod are adm ssible. Hayes, 660 So. 2d at 257.

9 Lenour al so contends that Clenent's vested interest in
the evidence's adm ssibility greatly detracts from her opinion
that the testing is generally accepted in the scientific
comunity. Her interest, vel non, goes to the weight not the

-7-



tests were conducted in a generally scientific manner and
reports involved the STRs at issue were admtted as evidence in

courts. See Rosier, 685 N. E.2d at 742-43. Thus, we concl ude

that the PCR/ STR nethod is established as generally accepted by
the relevant scientific community.

The STRs in this case were analyzed in a triplex test, a
non-commercial kit devel oped by LabCorp. The record shows that
the STRs used by LabCorp!® have been subject to validation and
peer review by the scientific community for forensic use. The
state presented expert testinony, and the defense expert
agreed, that these markers have been subject to validation
studi es, that other |abs have used these markers, and that
scientific literature justifies the use of these markers.

Thus, it is undisputed that the STRs used in this case are
valid markers. Furthernore, the state presented expert

testinony addressing Lenmour's assertion that the sinultaneous

adm ssibility of the evidence. See Andrews v. State, 533 So.
2d 841, 849 n. 9(Fla. 5th DCA 1988)("Neither Frye nor our

evi dence code require [expert's] inpartiality."), abrogated on
ot her grounds, Hadden v. State, 690 So. 2d 573 (Fla. 1997).

10 LabCorp is accredited by the Coll ege of American
Pat hol ogi sts as well as the Anmerican Society of Crinme
Laboratory Directors, Laboratory Accreditation Board. The
boards review the lab's studies to make sure that it performed
validation that permts the lab to use the tests for case
work. Pursuant to Fla. R Crim P. 3.853(postconviction DNA
testing), a court, upon a show ng of good cause, nmy order
testing done by a lab certified by the ASCD/ LAB.
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anplification of the STRs is problematic. Dr. Tracey testified
that the STRs sel ected have been tested to insure that the STRs
do not overlap so that one result won't hide another, i.e., to
prevent the markers frominterfering with each other in
testing.

In a triplex test, the systemanplifies three STRs at one
time using the sane sanple. Specifically, "[multiplex systens
add nore than one set of PCR prinmers to a reaction so as to be
able to anplify several |oci together and run them
simul taneously." Schreck, 22 P.3d at 71. Triplex systenms have
been in use for many years, id., and are generally accepted in
the scientific comunity. |d. at 81. The 1996 NRC report
recogni zes that "it has proved possible to co-anmplify STRs at
mul tiple loci, allowing significant increases in the speed of
test processing[, and that as] nore STRs are devel oped, this
systemis comng into wide use." ld. at 70-71. Furthernore,
the National Institute of Standards and Technol ogy [ NI ST]
website reflects that "multiplex STRs are used extensively in
the forensic field, [and] N ST has concluded that "multiplex
[testing] . . . is an ideal technique for DNA typing.

Id. at 80. Finally, as conceded by defendant at oral argunent,
several courts have admtted evidence obtained from PCR/ STR

mul ti plex systenms. Trala, 162 F. Supp. 2d at 336; Schreck, 22
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P.3d at 68; Butterfield, 27 P.3d at 1133; Watts, 733 So. 2d at

214; Rosier, 685 N E. 2d at 739.

Lenmour argues, however, that the LabCorp kit presents a
new or different nethodology and its results may only be
admtted if it has gained general acceptance in the scientific
community. This argunent has been rejected in Hill, 107 Cal.
Rptr. 2d at 110. The Hill court held that each new PCR/ STR
test kit is not, as a matter of |law, subject to a Frye analysis
to determne scientific reliability. It stated that issues as
to result reliability do not "inplicate the reliability or
general scientific acceptance of the principles on which the
tests are based.” |d. at 116. The court noted that, as both
t he PCR and STR nmet hods are accepted in the scientific
community, "the case does not involve test nethodol ogy that
"the scientific community view s] as 'experinmental or of

dubi ous validity ." 1d. See Schreck, 22 P.3d at 81; and cited

trial court cases; State v. Russell, 882 P.2d 747, 768 (Wash.

1994) (kit not subject to Frye as it is sinply one tool for

carrying out generally accepted PCR net hodol ogy), cert. denied,

514 U. S. 1129 (1995); Trala, 162 F. Supp. 2d at 346 ("kits do
not represent separate part of the typing process, but rather,
sinply contain materials for beginning of the PCR process").

See also State v. Gore, 21 P.3d 262 (Wash. 2001) (unnecessary to
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hold Frye hearing each tinme new loci are tested where PCR
techni ques already ruled adm ssible). Therefore, we hold that
the test kit does not present a new scientific technique where,
as here, it uses PCR/ STR testing nmethods that are generally
accepted by the scientific conmmunity.

Finally, we hold that the failure to follow the Technica
Wor ki ng Group on DNA Anal ysis Methods [ TWGDAM gui delines as to
devel opnental validation do not render the DNA evidence
i nadm ssi ble. Those guidelines recomend rel ease of LabCorp's
validation data to the general scientific comunity. As the
H 1l court noted, the TWEDAM gui delines are advisory and have
been superceded by the DNA Advi sory Board [ DAB]

recommendati ons. See United States v. Shea, 957 F. Supp. 331,

339 n. 22 (D.C. N.H 1997)(FBI nust foll ow TWGDAM gui del i nes
until DAB presents quality assurance standards), affirmed, 159
F.3d 37 (1st Cir. 1998). The DAB recommendati ons do not
require that "scientists devel opi ng new DNA technol ogi es
publ i sh devel opnmental validation! studies in peer reviewed
scientific journals.” Hill, 107 Cal. Rptr. 2d at 118. The

testifying experts acknow edged that the TWGDAM gui delines are

11 As described in Hll, 107 Cal. Rptr. 2d at 116,
devel opnental validation is a nmethod of testing the
reliability of a new scientific nmethod that is then submtted
to the scientific community for feedback.
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advi sory and there are no validation guidelines pronul gated by
t he DAB.

Here, the evidence shows that the results obtained from
the LabCorp kit were reliable. This triplex kit has been
subj ect to successful proficiency tests at LabCorp, as well as
at two outside testing agencies. The state also presented
testimony that the protocol used was scientifically acceptable
and there was no basis not to admt the test results. Finally,
LabCorp's in-house validation study denonstrated that it
obtained reliable results for the triplex at issue. As the
Hill court noted, validation studies nay be done by the
manuf acturer, i.e. LabCorp. [1d. The LabCorp study was nade
avai l abl e for peer review in poster format at the Anerican
Acadeny of Forensic Sciences and at the International Synposium
on Human ldentification synposia. Expert testinony concl uded
that the study was reliable and that it was done in a generally
accepted scientific fashion. As to Lenmour's objection to the
study's format, Lenmour's defense expert conceded that such
studi es are not done to produce a peer review article about the
use of such markers; their purpose is to show that the |ab
obt ai ned "good results.” Accordingly, the evidence as to
results obtained was reliable and the study was adequate to

establish its validity.
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In summary, we hold that the PCR/ STR triplexing nethod is
generally accepted by the scientific community, the particul ar
test kit used does not have to be Frye tested, the evidence
obtained fromthat kit was reliable, and that the failure to
foll ow TWGDAM recommendati ons as to devel opnental validation
does not render DNA test results inadm ssible. Accordingly,
the trial court properly admtted the DNA test results, and we
affirmthe judgnent of convictions.

Affirnmed.
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