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M CHAEL J. CORRIGAN, P.J.:

The State of GChio herein appeals fromthe decision of the
trial court, subsequent to an evidentiary hearing, to grant the
appel | ee, Frederick Luckett, a newtrial on two counts each of
rape, ki dnapping and robbery, for which he was convicted in 1979.
The appellee's notion for a new trial was prem sed on DNA anal ysis
of a seminal fluid purportedly show ng that appellee was excl uded
as the source of the sperm obtained via a vagi nal swab from one of
the victinms soon after she was raped.

On Septenber 6, 1979, appellee was indicted for two counts of
rape, two counts of Kkidnapping and two counts of aggravated robbery
arising out of two separate incidents which each occurred on August
4, 1979.1 In each of the incidents, the appellee was alleged to
have abducted his victimoff the street, forced her into his car
and then raped the victim 1In addition to being raped, both wonen
reported that the assailant demanded noney and that he went through



their purses. 1In one of the incidents, after raping the victim
the perpetrator forced her to remain in the car while he drove to
1Around the sane tinme period the appellee was indicted in the
present case, he was indicted in three additional cases which are
not part of this appeal, but were originally consolidated with the

present case for purposes of sentencing and direct appeal. In Case
No. 40524, the appellee was convicted, following a plea of no
contest, of carrying a conceal ed weapon. |In Case No. 48533, the

appel l ee was convicted, following a plea of no contest, of
fel oni ous assault arising out of an incident where he attacked
anot her person with a razor blade. 1In Case No. 50553, the appellee
was convicted, following a plea of no contest, of kidnapping, rape
and felonious assault. Al of the crinmes arising fromthe four
separate indictments were conmmitted within a tw nmonth period
bet ween June 10, 1979 and August 4, 1979, except the carrying a
conceal ed weapon char ge.
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her | andlord' s house where he then instructed the victimto attenpt
to borrow $300 from her landlord and to then hand it over to him
After being allowed to exit the car the victimbecane hysterical
causing the assailant to flee the scene.

Ajury trial comenced on Cctober 25, 1979. The appel |l ee was
convicted on both the two ki dnapping counts and the two rape counts
as they were contained in the indictnent. In addition, the
appel | ee was convicted on two counts of robbery, a |esser included
of fense of the counts of aggravated robbery for which he was
i ndi cted.

On appeal to this court the verdicts were affirnmed. 2 See
State v. Luckett (Oct. 2, 1980), Cuyahoga App. Nos. 41666, 41667,
41668, 41669, unreported.

Al t hough both victinms sought nedical treatnment after being
raped, the second victim M. dinkscales, waited a period of
several days before doing so, making it inmpossible for hospita
personnel to collect physical evidence of a sexual assault. The
first victim M. Mrtin, did go to Huron Road Hospital shortly
after the commi ssion of the offense where a vaginal swab was
adm ni stered and showed the presence of spermatozoa in the victinls

2Al t hough this court's decision affirmed the verdict of the
trial court, the court did also find that the trial court

i nproperly sentenced the appellant for both the rape and
ki dnappi ng of the second victimas there was not a separate aninus
i nvol ved in the conmi ssion of each of these offenses. This court
did find that there was a separate aninus involved in the rape and
ki dnapping of the first victimas the perpetrator restrained the
victimfor a considerable period of tinme after raping her so that
he could take her to her landlord' s house in an attenpt to get
noney.
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vagi nal canal. No tests were ever perfornmed to confirmthat the
spermin question belonged to the appellee, nor was any such test
ever requested by the appellee's counsel .3 Both victins (as well
3 DNA testing was not available in 1979. |In (1992 State v. Pierce

), 64 Onio St.3d 490, 597 N.E 2d 107, a case which also
i nvol ved Cel |l mark Di agnostics, the Suprenme Court held for the first
time that DNA was admi ssible, relevant evidence in Chio. The Court
first reviewed the trend towards accepti ng DNA evi dence in ot her
states both by the courts and state |legislatures. The Court then



reasoned that DNA evidence satisfied the standard for admissibility
of scientific evidence under existing Chio law as articulated in
State v. Wllians (1983), 4 Chio St.3d 53, 446 N. E. 2d 444:
The standard for the admissibility of

scientific evidence in Ohio as found in State

v. Wlliams is whether the questioned evidence

is relevant and will assist the trier of fact

in understanding evidence presented or in

determining a fact in issue. Pierce has not

advanced any argunent which would justify the

use of a standard for the adm ssibility of DNA

evi dence different from that used in
determining the adm ssibility of ot her
scientific or techni cal evidence. DNA

evi dence may be rel evant evidence which wll
assist the trier of fact in determ ning a fact
in issue, and nmay be adm ssible, subject to a
judicial analysis for prejudice. Any rebutta
evi dence goes to weight rat her t han
adm ssibility. W, therefore, hold that the
trial court did not abuse its discretion in
admtting the DNA evidence in this case.

Al t hough irrelevant for the determnation
of admi ssibility under Chio law, the theory

and procedures used in DNA typing are
generally accepted wthin the scientific
community. "[F]orensic uses of DNA tests are

both reliable and wvalid when properly

performed and anal yzed by skilled personnel.”

(Bol df ace type deleted.) Cenetic Wtness:

Forensic Uses of DNA Tests, supra, at 7-8. The

Nati onal Research Council's Committee on DNA

Technol ogy in Forensic Science also recently

concluded that the procedures for neasuring

differences in DNA sanples are "fundanentally

sound. " National Research Council, DNA

Technol ogy in Forensic Science (1992) S-24.

-6-
as a third rape victimfrom Case No. 50553) identified the appellee
as the perpetrator of the of fense by both appearance and voice from
a line-up, and each testified that their assailant had a peculiar
nmet hod of dragging his speech. Each victimalso provided sinlar
descriptions of the physical appearance and dress of their
assail ant, and of the vehicle used in the comm ssion of the crines.
At trial the prosecutor nmade reference to the presence of
sperm on the person of the first victimduring his closing
argunents as evidence that she had been raped, although there was
no testimony provided by the victimas to whether her assail ant had
ej acul ated during the comm ssion of the offense. There was also
never any testimony elicited at trial as to whether the first
victim was sexually active and whether she had engaged in
consensual intercourse with another male during the twenty-four to
forty-eight hour tine period i mediately preceding the time that
she was raped.
Seventeen years later, on October 26, 1996, the appellee filed

a motion with the trial court seeking a court order that Huron Road
Hospital release the slide containing the specinen in question so



that a DNA analysis could be conducted. This notion was not
opposed by the state. The trial court ordered that the hospita
release the slide for testing on Novenber 15, 1996, and
subsequently ordered that the Departnent of Rehabilitation and
Correction permt blood to be drawn fromthe appellee.

The slide was initially sent to Forensic Science Associates
(FSA) in Richnond, California for testing. FSA reported that the
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material on the slide was too deteriorated to produce any results.
In a letter dated Septenmber 9, 1997, FSA reported its results as

fol | ows:
1. The genes described above could not be anplified or
typed fromeither the spermDNA fraction or the E cel
DNA fraction fromthe vaginal slide [Item1]. Since no
human DNA was detectable in either of these fractions it
is likely that the DNA recovered fromthe spermatozoa and
abundant white blood cells is inadequate for a PCR based
DNA anal ysis of this evidence.
2. It is likely that this evidence is inadequate, in
part, due to the staining process [H&E] used on these
cells. The hematoxylin stain typically enploys both
strong base and strong acid wash steps. This type of
processing typically degrades DNA. \While sone sanples
processed in this manner may be successfully enployed in
a PCR anal ysis, this sanple has not only been degraded by
t he hi stochem cal staining process, it subsequently has
been degraded by 20 years of aging. In light of this
history, and our current findings, it is unlikely that
DNA capable of a PCR based analysis remains in the
cellular material fromthe slide
FSA reported that its anal ysis consuned approxi mately half of the
sanmple on the slide that had been preserved by Huron Road Hospital
On January 27, 1998, FSA, at the appellee's request, sent the
slide with the remaining sanple to Cellmark Diagnostics in
Germant own, Maryland for further testing. Cellmark was able to
conduct a DNA analysis on the remaining cellular material on the
slide, but in doing so consunmed the remainder of the sanple. The
Cel I mark anal ysis concluded, in a report dated March 26, 1998,
that Frederick Luckett is excluded as a source of the DNA obtai ned
fromthe spermfraction of the slide

Based upon these results, on April 21, 1998, the appellee
simul taneously filed a notion for leave to file a notion for a new
- 8-
trial and a notion for a newtrial. The trial court held

evidentiary hearings on both of these notions.

The hearing on the nmotion for a newtrial comenced on
Decenmber 8, 1999. At the outset of the hearing, the parties
entered into a nineteen paragraph joint stipulation as to nmuch of

the evidence. Included in the stipulations were the foll ow ng:
1. The Ohio Suprene Court has held that DNA testing is
scientifically wvalid, reliable and admssible as
evi dence.

2. STR DNA testing (as performed by Cell mark Di agnostics
inits analysis of the slide obtained fromHuron Road
Hospital) is scientifically wvalid, reliable and
admi ssi bl e as evi dence.

3. Cellmark Diagnostics is a reputable |aboratory



accredited for forensic work.

4. On March 28, 1998 enpl oyees at Cel |l mark Di agnostics

conpl eted STR DNA testing and concl uded that based on the

sperm DNA in the Huron Road Hospital slide, M9-146, and
bl ood DNA from appel |l ee's sanple, that the appellee is
excluded as the source of the DNA obtained fromthe sperm
fraction on the Huron Road Hospital slide.

On Decenber 29, 1999, the trial court granted the appellee's
motion for a newtrial. The trial court found in part as follows:

[YJou get into all these credibility questions and
those are credibility questions that would go to a jury
inthis case. *** the jury is faced with the question of
whet her scientific testinbny is so persuasive that it
overrides these eyew t nesses. So that becones a jury
guesti on.

Certainly, identification in this case as a primary
i ssue and, certainly, the State wanted to try the
Cinkscales and the Martin cases together because, even
if people are strangers to their assailant, thus have
never seen the assailant before, could be greatly
m st aken, maybe two of themtogether who cone to this
conclusion, or if one of themisn't such a strong w tness
but the other circunstances are so simlar and the
witness who is a strong witness is to be believed, then
even though the second eyew tness identification mght be
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alittle shaky, you can rely on the other w tness. That

is why this case was tried together. ***

So | think that the defense has shown here that this
evidence is material and that it couldn't have produced
the evidence at the tine of this trial and that it has
brought it forward in a tinely fashion, after the science
itself had becone devel oped and accepted. So, | am goi ng
to grant this notion, as it relates to the cases
i nvol ving Ms. dinkscales and Ms. Martin.

It is fromthe trial court's order granting the notion for a
new trial that the state brings the instant appeal. The state
presents the follow ng singular assignment of error for this
court's review

|. THE TRIAL COURT ABUSED | TS DI SCRETI ON AND ACTED IN A

CAPRICIQUS AND ARBITRARY NMANNER BY GRANTING THE

DEFENDANT' S MOTION FOR NEW TRIAL BASED UPON NEWY

DI SCOVERED EVI DENCE CONTRARY TO CRI M NAL RULE 33(A)(6),

STATE V. PETRO AND THE TRI AL COURT' S OMN ORDERS TO THE

PARTI ES.

Crim R 33(A)(6) provides as foll ows:

(A) Gounds. A newtrial may be granted on notion
of defendant for any of the follow ng causes affecting
materially his substantial rights:

* k%

(6) When new evidence material to the defense

i s discovered, which the defendant could not

wi th reasonabl e diligence have di scovered and

produced at the trial. Wen a notion for a
new trial is nmade upon the ground of newy
di scovered evidence, the defendant nmust

produce at the hearing on the notion, in



support thereof, the affidavits of t he

wi t nesses by whom such evidence is expected to
be given, and if time is required by the

defendant to produce such affidavits, the

court may postpone the hearing of the notion

for such Iength of time as is reasonabl e under
all the circunstances of the case. The

prosecuting attorney may produce affidavits or
ot her evidence to inpeach the affidavits of

such witnesses.
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The Suprene Court held in State v. Petro (1947), 148 Chio St.
505, 76 N.E 2d 370, that, in order to obtain a newtrial based
upon newl y di scovered evi dence, a defendant nust show that the new
evi dence: (1) Discloses a strong probability that it will change
the result if a newtrial is granted; (2) was discovered after the
trial; (3) is such as could not in the exercise of due diligence
have been discovered before the trial; (4) is material to the
i ssues; (5) is not nmerely cunulative to the forner evidence; and
(6) does not nerely inpeach or contradict the former evidence.
See, also, State v. Chancey (Feb. 17, 2000), Cuyahoga App. Nos.
756333 & 76277, unreported; State v. Corrothers (Feb. 3, 2000),
Cuyahoga App. No. 75668, unreported; State v. Porter (Dec. 30,
1999), Cuyahoga App. No. 75452, unreported.

Atrial court's decision to grant or deny a notion for a new
trial is not subject to reversal on appeal absent an abuse of
di scretion. State v. Schiebel (1990), 55 Chio St.3d 71, 564 N E. 2d
54, syllabus. An abuse of discretion exists where the trial court
record denonstrates that the court's attitude was unreasonabl e,
arbitrary or unconscionable. State v. Mntgonmery (1991), 61 Chio
St.3d 410, 413, 575 N E. 2d 167; State v. Adans (1980), 62 hio
St.2d 151, 157, 404 N. E 2d 144. The di scretionary decision to
grant a notion for a newtrial is an extraordi nary neasure which
shoul d be used only when the evidence presented wei ghs heavily in
favor of the noving party. State v. OQten (1986), 33 Onhio App. 3d
339, 340, 515 N E. 2d 1009; State v. Wlson (Dec. 3, 1998), Cuyahoga
App. No. 72165, unreported.
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A nmore searching inquiry is required" if the newtrial is
granted than if denied, however, because of "the concern that a
judge's nullification of the jury's verdict may encroach on the
jury's inmportant fact-finding function.™ Tri County Industries v.
District of Colunbia (2000), 200 F.3d 836, 840, citing Langevine v.
District of Colunbia (D.C. Cr. 1997), 106 F.3d 1018, 1023.

The deference shown to the trial court in such matters is
prem sed in large part upon the famliarity of the trial court with
the details of the case as a result of having presided over the
actual trial. State v. Larkin (1996), 111 Chio App.3d 516, 523,
676 N. E.2d 906. In giving deference to the conclusions of the
trial court, we note that the trial judge who ruled on the notion
for a newtrial was the same judge who presided over the appellee's
original trial in 1979, and was thus uniquely qualified to evaluate
t he new evi dence proffered by the appellee and to determine its

-12-
potential effect on the result of a newtrial.4 See State v
Corrothers, supra.
Applying the six-part standard of State v. Petro to the facts



of the instant case, we conclude that the trial court abused its
di scretion in granting the appellee's notion for a newtrial as it
failed to make a finding that there was a strong probability that
a newtrial would result in a different outcone. Indeed, the
col l oquy between the trial court and counsel inmediately prior to
the ruling seens to suggest that the trial judge did not believe
that there was a strong probability that a new trial would have a
different result. Al though the trial judge did ultimtely grant
the appellee's request for a newtrial, he did not find that there
was a probability, much Iess a strong probability, that the result
of a second trial would have been different.

The trial judge specifically stated during the hearing on the
notion for leave to file a notion for a newtrial that the new

4During the appellee's sentencing on all four cases on
November 7, 1979, the trial judge stated that he was absolutely
convi nced of the appellee's guilt in each case:

*** | think that the evidence is clear from

the trial that | heard that you did do it.

*** the court does not see any point in

heaping futile sentences and the law, in fact,

makes any sentence that has a mni nrum of nore

than ten years in a case like this a futile

sentence because the Parole Board has the

authority to grant parole after ten years has

been served.

*** | don't have any question that the

defendant is the man who conmtted these

crimes. The jury verdict was right. And it's

just as horrible for everyone.
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evi dence was not probative absent a showi ng that the sperm sanple
tested cane fromthe rapist, [o]nly if you can show that the sperm
came fromthe rapist, and that it shows that it wasn't him that's
the only way this has val ue. No such evidence as to the source of
the sperm sanmple was ever offered. It is not enough for a trial
court to conclude, as did the trial court herein, that newy
di scovered evidence discloses a possibility that it will change the
result if a newtrial is granted. |If that were the standard for
granting a notion for a newtrial based upon newWy discovered
evi dence, we would probably affirmthe decision of the trial court.
Nor is it enough, as the dissenting opinion suggests, to conclude
that ifthe jury believes that the new evidence is nore persuasive
than testinony given by eyew tnesses, then a strong probability
woul d exist that the result of the trial would be different. e
can find no precedent for concluding that State v. Petro permts a
motion for a newtrial to be granted on a hypothetical finding that
a possibility exists that the result of the newtrial mght be
different.

The record reflects that the first victimin this case, M.
Martin, who was unwavering in her identification of the appellee
both during the investigation and trial, is no longer living and
woul d not be available to testify at the newtrial. Her testinony
fromthe 1979 trial woul d have been adnmissible at a new trial under
Evid.R 804(A)(4) and Evid.R 804(B)(1). The second victim who
al so repeatedly identified the appellee, is still alive and woul d
presumably have been available to testify.

-14-



The appel | ee woul d have faced nunerous obstacles in attenpting
to obtain a judgnent of acquittal in a newtrial, as was recogni zed
by the trial court in making its ruling.

In addition to numerous chain of custody issues, which would
go to the weight of the evidence, the appellee would have had the
burden of establishing the rel evance of the DNA evi dence given the
facts that there was nofenale cellular material found on the slide
and no scientific evidence that the spermon the slide tested by
Cel I mark came fromthe person who raped Ms. Martin.

There is sinmply no evidence in the record either that the
i ndi vi dual who raped Ms. Martin ejacul ated during the comm ssion of
the offense and/or that Ms. Martin was not otherwi se sexually
active at the tinme of the rape. Al though appellee was asked to
address these issues both by the trial court in its order granting
an evidentiary hearing on the notion for a newtrial, and by this
court during oral argunent, nothing nore than specul ati on has been
of fered. We cannot presume that a rape victimis not sexually
active at the tinme of the offense nmerely because she was fifty-one
or fifty-two years old at the tine she was victim zed. W t hout
answers to these questions the DNA evidence offered by the appellee
is of little probative value and is insufficient to establish a
strong probability of a different result in the eventuality of a
new trial

Al though DNA testing was not available at the tinme of the
trial, the appellee could have had the recovered secretion bl ood-
typed to potentially rule himout as a suspect if he knew that he
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was not the perpetrator, but for what were presumably strategic
reasons, he chose not to do so. At trial, the appellee conpletely
ignored the issue of the identity of the nale whose sperm was
detected by hospital personnel after the rape.

In his testinony at the hearing, Dr. Blake of FSA stated in
regards to the slide containing the cellular material in question
[T]he analysis is neaningless without being able to
answer the question whether or not the sperm DNA
originated from M. Luckett and the nonsperm DNA

originated fromM. Mrtin. (Enphasis added.)

*** jn the normal course of events, in the analysis of

sexual assault evidence, you wll obtain and (sic)

nonspermfraction that is enriched in DNA fromthe feral e

*** and you wll obtain a DNA preparation that is

enriched in sperm DNA = ***

*** And the female provides a built-in internal control

for the, not only the veracity of the analysis but for

the integrity of the particul ar specinen subjected to the

anal ysi s.

So in this particular situation the expectation would be,

putting aside the question of the source of the

sper mat ozoa, one woul d expect a successful analysis to
reflect that the nonsperm DNA had the sane genetic
profile as Ms. Martin absent conmi ngling of the sperm DNA
and the nonsperm fraction.
In this case it was never established that the slide in question
cont ai ned nonsperm DNA which originated fromthe first victim M.
Martin. This was despite the fact that Dr. Blake testified that he
observed distinctively fenmale epithelial cells wupon his initial
m croscopi ¢ exam nation of the sane slide at FSA. Dr. Charlotte



Wrd fromCellmark testified that the Cell mark staff DNA anal yst
who checked the slide for female epithelial cells did not detect
any such cells and stated that it was not possible to determ ne
whet her any DNA froma fenale was present on the slide. Thi s
-16-
failure to identify the presence of fenmale nonspermDNA on the
sanple tested, the built-in internal control of the veracity and
the integrity of the sanple, necessarily conprom sed the new
evi dence presented by the appell ee.

Dr. Blake also testified to the inportance of preserving
portions of any sanple tested for potential peer review including
future testing by litigants with adverse interests:

[t]he consideration of providing or naking sure, to

what ever extent it is reasonably possible, t he
opportunity for a colleague to peer review one's work is
always a part of what | would characterize as good
sci ence.

It is much nore inportant to, however, in crimna
litigation in particular, where there are adversarial

i nterests.

I nean, I don't know how !l can express that
deci si on- maki ng process any nore clearly than | have
except to tell you that, you know, it is the kind of

thing that, at least in ny |aboratory, it mght not be

true in other l[aboratories, but | have an overbite, or

abi ding concern to make sure that this kind of issue can

be properly dealt with so that the work product itself is

not undermned by a failure to provide the opportunity

for peer review

In this case, Cellmark, through no fault of its own, consuned
the remai nder of the sanple on the slide in the course of its
testi ng. Thus, there is no opportunity to have the material
retested or to bring in another expert for the purposes of peer
review, further underm ning the useful ness of the appellee's new
evi dence.

A review of the transcript fromthe original trial in this
case clearly denonstrates that the state's case was prem sed on
eyewitness identification. Both victinse were able to repeatedly
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identify the appellee not only by appearance but also by his

inctive voice and speech patterns. A third rape victim in
Case No. 50553, also identified the appellee as her assailant.5
This court is aware that the prosecutor in the original trial mnade
sdi stone references during closing argunents to the fact that sperm was
found on the material obtained fromthe vagi nal swab performed on
the first victim and that a nedical report which indicated that a
vaginal culture tested positive for sperm was admtted into
evidence at the appellee's trial. Nonet hel ess, there is no
i ndication from the record that the nention of the presence of
spermat ozoa during cl osing argunment was sufficiently central to the
state's case that without it the result of the trial would have
been different. One such reference was nmerely as foll ows:

Spermwas found. There is the rape, just as M. Lippe

(defense counsel) said. W are not going to dispute the

crimes. W are going to say it wasn't him But let's

ook at the ID s.

The other two references to the presence of spermby the



prosecutor during closing argument were simlar in that the
prosecutor sinply reiterated that sperm was found during the
exam nation of Ms. Martin.

Thus, the prosecutor and the appellee's attorney agreed that
the presence of spermwas not nmaterial to the identity of the
assailant. ldentity was established exclusively through eyew tness

5Per Evid.R 404(B), the testinony of the third victi mwould
be arguably adm ssible at any new trial as evidence of other
crimes, wongs or acts for purposes, other than to show that the
appel l ee acted in conformity therewith, such as proof of notive,
opportunity, intent, preparation, plan, know edge, identity or
absence of m stake or accident.
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identification by both of the wvictinms, including voi ce
identification.

It is well settled that statenents made by counsel in opening
statenments and closing argunents are not evidence. State v.
Frazier (1995), 73 Ohio St.3d 323, 652 N.E.2d 1000. Prior to
cl osing argunents, the trial court instructed the jury as follows:

I want to rem nd you once again that what the | awers say

does not constitute evidence. The evidence again is what

you have heard fromthe witness stand and the exhibits

whi ch have been admtted and will go with you to the jury

room
The second victim M. dinkscales identified the appellee out
of aline-up and at trial. Because she waited several days to

report that she had been raped, there was never any physica
evi dence introduced at trial to confirmthat she had been raped, as
no such evidence existed. It is sheer speculation to assune that
the presence of sperm of an unknown origin detected by a vagina
swab perforned on one victim (who may or may not have been sexually
active at the time she was raped) creates a strong probability that
the appellee would be acquitted subsequent to a retrial on the
rape, ki dnapping and robbery charges relating to the second victim
The new evidence is of scant probative value as it relates to the
second victimand plainly is inadequate to create a strong
probability that the verdict as to those counts will be different
if the appellee is granted a new trial

Al t hough, the prosecutor did reference the presence of sperm
during his closing argunents, the jury was never told that the
spermoriginated fromthe appellee and was never told that the
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perpetrator ejaculated during the rape of Ms. Martin. The appellee
coul d have pursued either of these issues at trial, but chose not
to do so. We cannot now assune that the jury inferred that the
appel | ee was concl usively established as the source of the sperm
found on the person of Ms. Martin and based their verdict on this
i nference.

During the hearing held by the trial court on the appellee's
nmotion for leave to file a notion for a newtrial, the trial judge
stated that any DNA results excluding the appellee as the source of
the specinmen contained on the slide in question would not be
probative w thout additional evidence that the spermcane fromthe
rapi st:

It doesn't show well, it's got to show two things.

One is that whoever committed the rape is the person

whose spermwas in her body. That's got to be an



el ement, because if all your evidence shows is that it's
sonmebody else's sperm because she could have had
i ntercourse with sonebody seven days before, then it has
no significance, then it's just a side issue, has no
significance. Only if you can show that the sperm cane
fromthe rapist, and that it shows that it wasn't him
that's the only way this has val ue.
* k%

| don't think the spermever showed he did it.
* k%
Al the sperm showed was that she had intercourse

wi th sonmebody in a short period of tine. Now |I'm saying

to you if your evidence doesn't show both, that this

woul d have cone fromthe person who raped her, and that

t he evidence you' ve already shown, shows it didn't cone

fromhim but if it doesn't show that it came from the

person who raped her, it's not probative evidence.
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In its order granting the appellee's request for an
evidentiary hearing on the notion for a newtrial, the trial court
st at ed:

The parties shall be prepared to present to the Court:

* k%
4) Evidence as to other possible sexua
partners of the victim during the relevant
time period.

* k%
6) Expert testinobny as to any rel evant
concl usi ons based on the testing.

The appel l ee did not present testinmony as to other possible
sexual partners of the victimduring the relevant time period and
did not present expert testinony as to relevant conclusions to be
drawn fromresults of the testing. Dr. Charlotte Wird of Cell mark
testified that the DNA identified fromthe spermsanple that she
tested could not have cone fromthe appellee, but neither she nor
anyone else, other than Dr. Blake, testified to any relevant
concl usi ons based on the testing.

At the hearing on the motion for a newtrial, the trial court
once agai n expressed skepticismas to the probative value of the
new evi dence, but nonet hel ess granted the noti on based on a finding
that the new evidence was material and could not in the exercise of
due diligence have been discovered prior to trial. It was not
enough that the trial court make a finding as to the materiality of
the evidence. It was also necessary to nake a finding under State
v. Petro that it was strongly probable that the new evi dence woul d
have changed the result of the trial. The trial judge did not make
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a finding that the new evidence disclosed a strong probability that
it would change the result if a newtrial was granted, but, rather

ignored this requirenent. |In failing to apply the first prong of
the six-part standard of State v. Petro dealing with CGimR
33(A)(6) notions for a newtrial, the trial court abused its

di scretion.

Accordi ngly, because we conclude that the trial court abused
its discretion in granting the appellee's notion for a new trial
and because we conclude that the appellee failed to carry his
burden of establishing that the new evidence created a strong



probability of a different result if a newtrial were granted, this
assignment of error is sustained.

Judgnent reversed.
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This cause is reversed for proceedi ngs consistent with this
opi ni on.

It is, therefore, considered that said appellant recover of
said appellee its costs herein.

It is ordered that a special nandate be sent to said court to
carry this judgnment into execution

A certified copy of this entry shall constitute the mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.
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clerk per App.R 22(E). See, also, S.G.Prac.R 11, Section
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| concur with the majority opinion that the trial court abused
its discretion first, by not following the standards it established
for itself and second, by not making the findings required by State
v. Petro (1947), 148 Chio St. 505, 76 N. E. 2d 370. Before reaching
the requirenents of Petro, the trial court set out an evidentiary
standard to be net; i.e., that the DNA evidence would only be
probative if the defendant could show that the sanple cane fromthe
rapist. No evidence was offered as to the source of the DNA
Nonet hel ess, the trial court granted a new trial, ignoring the very
standard it had established to be net. This was an abuse of
di scretion, preceding the failure to make the Petro findings.
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On this appeal fromthe trial court's decision to grant
appel lee's nmotion for a newtrial, | respectfully dissent fromthe
decision of the majority.

The OChio Suprene Court has held that "[t]he allowance of a
motion for a newtrial on the grounds of newy discovered evidence
is within the conpetence and discretion of the trial judge; and in
t he absence of a clear showi ng of abuse such decision will not be
di sturbed." State v. HIl (1992), 64 Chio St.3d 313, 333, 595
N. E. 2d 884, citing, Statev. WIllianms (1975), 43 Chio St.2d 88, 330
N. E. 2d 891, paragraph two of the syllabus; see, also, State v. Lopa
(1917), 96 Ohio St. 410, 411, 117 N.E. 319; State v. Larkin (1996),
111 Chi o App.3d 516, 676 N. E.2d 906; Euclid Beach Ltd. v. Brockett,
(Dec. 9, 1999), Cuyahoga App. No. 75047, unreported, (applying a
gross abuse of discretion standard).
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It is well-established that [t]he term "abuse of discretion”
connotes norethan an error of law or of judgment; it inplies that
the court's attitude is unreasonable, arbitrary or unconsci onabl e.
State v. Adans (1980), 62 Chio St.2d 151, 157, 404 N.E 2d 144
(enphasi s added), citing, Steiner v. Custer (1940), 137 Chio St.
448; Conner v. Conner (1959), 170 Chio St. 85; Chester Township v.
CGeauga Co. Budget Comnm (1976), 48 Chio St.2d 372; see also, State
v. Mntgonery (1991), 61 Chio St.3d 410, 413, 575 N E. 2d 167; State
v. Lowe (1994), 69 Chio St.3d 527, 532. This court has stated that

[a] buse of discretionis found in the rare instance when a
decision is grossly violative of fact and logic so as to
denonstrate perversity of will, defiance of judgnent, undue passion
or extrene bias. State v. Wnn (Dec. 10, 1998), 131 Chi o App.3d
725, citing, State v. Jenkins (1984), 15 Chio St.3d 164, 222; State
v. Lonbardo (Feb. 15, 1995), Summt App. No. 16368, unreported.

VWet her the trial court has abused its discretion in granting
a new trial nust be disclosed from the entire record. State v.
Petro (1947), 148 Chio St. 505, 76 N.E.2d 370, citing, Lopa, 96
Chio St. 410, 117 N.E. 319. (Enphasis added.) An appellate court
shoul d not substitute its judgnent for that of the trial court when
there exists conpetent and credible evidence supporting the
findings of fact and conclusions of |law rendered by the trial court
judge. Statev. Schiebel (1990), 55 Chio St.3d 71, 74, 564 N E 2d
54.

VWile it is true that the trial <court only specifically
addressed sonme of the six criteria set forth in Petro, such failure
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may anount to an error, but, in nmy view, it does not rise to the



| evel of abuse of discretion. The question is whether a review of
the entire record supports the trial court's decision to grant the
new trial. Thus, because the record reveals that the new evi dence
meets the Petro requirenents, the trial court did not abuse its
di scretion.

As the majority states, the State based its case on the issue
of identification. The trial court stated in its decision granting
a new trial that the new DNA evidence raises an issue of
credibility regarding t he identifications gi ven by t he
eyewi t nesses. The trial court further stated that at the new trial

the jury is faced with the question of whether scientific DNA

testinmony is so persuasive that it overrides these eyew tnesses.
The trial court's statenment suggests that if the jury believes that
the DNA testing is nore reliable than the testinony given by the
eyew tnesses, a strong probability exists that the result of this
trial would be different. Thus, the first prong of Petro has been
met .

Further, the record shows that the trial judge gave the notion
for a newtrial careful and honest consideration. The trial court
held two hearings on this matter, one on appellee's notion for
| eave to file a motion for newtrial, and another on appellee's
motion for a newtrial. The evidentiary hearing on the notion for
a newtrial lasted nearly six hours. During that time evidence was
subm tted by expert testinony, and the trial judge questioned these
Wi tnesses in areas where clarification was necessary. Therefore,
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it cannot be said that the trial court acted unreasonably,
arbitrarily or unconscionably in nmaking its decision

In addition, the trial judge had conducted the original trial
so he was exceptionally qualified in making the determ nation to
grant the motion for newtrial. See WIllians, 43 Chio St.3d at 93,
citing, United States v. Johnson (1946), 327 U S. 106, 112.
Def erence is shown to the trial court in such matters because of
the famliarity of the trial court with the details of the case as
a result of having presided over the actual trial. See Larkin, 111
Chio App.3d at 523, 676 N E.2d 906. Here, the trial judge who
granted appellee's notion for a newtrial was the same judge who
heard the evidence in the initial trial

Notwi t hst andi ng the fact that the record as a whol e supports
the trial court's decision to grant a newtrial, the majority
argues that the trial court should have required appellee to
present evidence as to the source of the sperm which was found on
the first victimand on her clothing hours after the attack, and
should have determ ned whether the victim had consensua
intercourse within forty-eight hours of the rape. It is
uncontradicted that at the hearing on the notion for leave to file
the motion for newtrial, the trial court stated that the parties
woul d be required to produce the evidence described above (enphasis
added) .

Essentially, the majority is placing the burden solely on the
appel | ee to produce evidence outside of his counsel's capability.

It is inmportant to note that the first victimis no |onger alive;
-5-

therefore, there is no way for the appellee to obtain information

about any consensual sexual partners she may have had at the tine

of the attack.

Furthernore, it was not the appellee's burden at trial, nor is



it now his burden, to prove his innocence. Instead, as with al
crimnal trials, it was the prosecutor's burden to prove appellee's
guilt beyond a reasonabl e doubt.

Two theories of the source of the sperm have been set forth.
First, as argued by the State at trial, the sperm belonged to the
rapi st. The majority argues that although DNA testing was
unavail able, that the appellee should have wused the secretion
bl ood-type test to potentially rule hinmself out as a suspect.
The majority also inplies that the appellee did not do so for
strategi c reasons. However, it was not the burden of the appellee

to prove his innocence at trial; it was the State's burden to prove
his guilt. Thus, if this test existed, the State could have used
the secretion blood-type test which would have hel ped in

determ ning the source of the sperm However, the State al so nade
a strategic choice not to test the spermthat was found on the rape
victimw thin two hours of her attack

The second theory presented by the majority is that the sperm
in question did not belong to the rapist at all, but that its
source was a possible consensual partner of the first victim As
noted by the majority, the purpose of a rape kit is to gather
physi cal evidence. R C.  2907.29. The spermsanple in question
canme fromthe prosecutor's evidence. Thus, as part of its
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investigation it was the role of the nmedical personnel or |aw
enforcenent officers to question the victimas to her other sexua
partners as a neans of identifying the source of the sperm [If the
State had asked such routine questions of the victim the
prosecuti on woul d have been able to nake a strong argunent as to
the source of the sperm By contrast, it was not the appellee's
role at trial to interrogate the victimas to her sexual habits.
See R C. 2907.02 (D); Bvid. R 404 (A)(2).

Thus, because the new evi dence presented neets t he
requi renents for granting a notion for a newtrial as set forth in
Petro, I would find no abuse of discretion in the trial court's
decision to grant appellee's notion for a new trial



