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THE POLICE ASSESSMENT RESOURCE CENTER (PARC)
The Police Assessment Resource Center (PARC) is a national nonprofit founded

in 2001 with funding from the Ford Foundation. PARC is dedicated to the
advancement of effective, respectful, accountable, and constitutional policing.
PARC provides nonpartisan, independent, and evidence-based counsel, advice,
and research to law enforcement agencies, cities and counties, mayors, city
councilpersons, and community groups. Based in Los Angeles, PARC serves as
a provider of information accessible to all who may be interested in police
oversight and reform throughout the United States. PARC publishes the Police
Practices Review, a quarterly newsletter that is widely read across the nation by
police executives and those involved in police oversight and accountability.
PARC's website, www.parc.info, received more than 65,000 hits per month.
Merrick Bobb serves as PARC's President and Executive Director.
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THE MILE WIGH CITY

Jone 24, 2008

When I was appointed as the Independent Monitor for the City & County of Denver. one of myv
first projects was to hire the Los Angeles-based Police Assessment Resource Center (PARC) to
review Denver Police Department policie s and procedures as they relate to the use of deadly and
seriously mjurious force. [ also asked PARC to conduct an histonical review of the Police
Department’s wnvestigation and admunistrative review of officer-involved shooting mcidents.
PARC conducted a similar review for the City of Portland. Oregon in 2003, when I was that
city’s Police Auditor. The Portland PARC report revealed systemic problems in the Portland
Police Bureau's investigation and admumistrative review of officer-involved shootings and
identified significant 1ssues and concemns regarding the Police Bureau’'s deadly force policies.

I am pleased to note that no sinular systemic problems were found dunng the course of the
current evaluation. Instead, PARC has noted that ‘the Denver Police Department today meets
and even exceeds national standards in many areas. making the DPD one of a handful of
American police departments becoming a national leader.”™ That being said, PARC has made a
number of recommendations that could be expected to improve police policies m a number of
areas relating to policy and training. Chief Whitman has promised a formal response to this
report in the upcoming months and I will be following up with the Department in the coming
vear to determune which recommendations will be accepted and implemented and which
recommendations. if anv. are not acceptable to the Department. For any recommendations that
are not accepted. I will be seeking explanations and will publicly report, overall, on the extent to
which this report has umpacted or improved the work of the DPD.

In addition to PARC s work 1 evaluating whether current DPD force policies can be considered
to comport with national “best practices.” I also asked PARC to conduct an historical review of
the quality of officer involved shootings mvestigations and admmistrative reviews. I believe this
part of the review was important to establish a base-line for our expectations and to identify any
historical 1ssues or concerns in this area  Identifying and being aware of any past problematic
patterns assists me, as the Independent Monitor, m my work monitoring and evaluating
investigations and administrative reviews on an ongoing basis.

Although PARC identified a number of issues and concerns in this area (relating to
mvestigations and administrative reviews that were conducted on officer-involved shootings that
took place between 1999 and 2003), I am pleased to report that most of these problems had been
addressed by the DPD by the time active monitoring of officer-involved shootings began My
observations. over the last two vears, leads me to conclude that the Department 15 now meeting,
and even exceeding. national standards in that regard as well Many of these recent
improvements are identified m this report.

for City Senaces
Detiver gets if dome!
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Page Two

I also need to point out that the type of review that 15 documented in this report has been
conducted by other cities only after they have fallen within the scrutiny of the United States
Department of Justice or as the result of civil lingation. The City of Denver, 1n contrast, sought
out expert consultants to proactively assess our policies and practices. This review represents
accountability to our community that few other cities have been willing to undergo. The Denver
Police Department deserves credit for its cooperatton and assistance mn making this report a
reality.

Sincerely,
ﬁfﬁﬁmfﬁ) j?aﬁ/ﬂ#’f‘
Richard Resenthal

Independent Monitor




TABLE OF CONTENTS

The Denver Team
Introduction

Chapter 1 - The Denver Police Department's Use of Force Policies

and Training

The values embedded in the use of force policy

Deadly Force Definition

Tactics and Strategy

Fleeing Felons

Reasonableness

Disengagement

Drawing and Displaying a Firearm

Tasers

Foot Pursuits

Canine Policy

Shooting at or from Motor Vehicles

Vehicular Pursuits

Impact Weapons

Edged Weapons

CIT Training

Inherent Tension in Police Use of Force Training

Chapter 2 — Investigation Procedures
Investigative Framework
Crime Scene Preservation and Evidence Collection
Interviews of Witnesses
Presentation of Evidence

Chapter 3 — Internal Review
DPD Review from 1999-2003
DPD Review Since 2005
Commendations

Chapter 4 — Incident Reviews
Case Characteristics
Tactical and Risk Issues

Conclusion

11
12
14
15
16
19
25
26
28

37
42
45
45
49
50
51

61
62
68
73
82

89
90
94
105

111
112
115

129






INTRODUCTION

At the instance of Denver's Independent Monitor, the Police Assessment Resource Center
(PARC) was engaged to conduct an unprecedented study of the Denver Police
Department (DPD). Through the prism of 25 officer-involved shootings, PARC has
analyzed whether the DPD's policies, training, and practices comport with the best
learning nationally on evaluation and management of deadly force and the avoidance of
unnecessary or ill advised shootings. We also reviewed DPD policy in areas where
misuse of force can turn deadly, including the use of Tasers and impact weapons.
Consistent with our contract with the City, PARC did not re-investigate these 25 cases or
form conclusions whether individual shootings were justified or particular officers
conduct was proper or improper. Rather, our review was calculated to make observations
and draw lessons thet will assist the DPD to devise better tactical and strategic training
options for its officers, improve the quality of supervision and management, avoid
unnecessary shootings, and better investigate and review deadly force incidents.

We conclude that the DPD today meets and even exceeds nationa standards in many
areas, making the DPD one of a handful of American police departments becoming a
national leader. Yet it was not aways so; and up to as little as three or four years ago, as
this Report will demonstrate, there was much to improve in the quality and thoroughness
of internal investigations of deadly force incidents. Since that time, we identify four
circumstances that together enabled substantial reform and progress to take hold in the
DPD since 2004:

The commitment of the Mayor to spur reform in the DPD by appointing an active
Manager of Safety and creating the Citizen Oversight Board (COB) and the
Office of the Independent Monitor.

The Manager of Safety's focused attention on the quality of internal
administrative investigations and the DPD's disciplinary process.

The success of the Independent Monitor in bringing about a greater number of

thorough, trustworthy, and transparent internal investigations and improving the



process for the receipt and classification of citizen's complaints. It is highly
beneficial that the Independent Monitor personally goes to the scene of shootings
and observes Homicide interviews of involved officers and submits questions.
The thoroughness and thoughtfulness of the District Attorney's reviews of officer-
involved shootings for possible prosecution. These analyses are unmatched in
their excellence by any other DA's office of which we are aware. Particularly
praiseworthy is that the analyses address strategic and tactical issues as well as
crimina legal ones.

During the course of our investigation we observed that the Chief of Police, the Mayor,
the Manager of Safety, the District Attorney's Office, the COB, and the Independent
Monitor appear to have common goals and expectations and work together well. We
commend Chief Whitman for his goals and aspirations for the DPD and his willingness to
work together with others, inside and outside the police department, to bring them to
fruition and improve the DPD. Nevertheless, there remains work to be done, as the
balance of this Report will demonstrate.

Scope of the Investigation.

We considered the thoroughness and integrity of internal DPD investigations of shooting
incidents, studying in great detail 25 shootings that took place in the years 1999-2003. *
We had reasonable access to the DPD's files and personnel and enjoyed the cooperation
of the DPD, the Independent Monitor, the District Attorney's Office, the City Attorney's
Office, the Denver Police Protective Association (the union), and the COB, among
others. We met on several occasions with community groups, including the Ministerial

Alliance and others from the African-American community, and representatives of the

1 our contract provided for PARC to review 25 cases. The Independent Monitor provided us with alist of
all the OIS cases that occurred from 1999 through 2003. At the same time, the Independent Monitor
submitted that list to the City Attorney’s office, which excluded some cases which had not been closed and
had proceedings pending. Approximately 40 casesremained. PARC then did a stratified sample. We
chose to examine all the 2003 cases on that list and a subset of the 1999-2002 cases for atotal of 19 cases.
We then wrote to Chief Whitman, the union, and the COB, providing them with alist of the 19 cases we
had chosen and giving each an opportunity to choose two additional cases from the remaining unsel ected
cases. The DPD declined to choose any cases. We then offered the union and the COB an opportunity to
choose three cases each. They each did so and thus our universe of 25 cases was constituted.



Latino and Chicano, Native American, organi zations representing persons with
disabilities, and the gay, lesbian, bisexual, and transgender communities. We met with
representatives of the plaintiff's civil rights bar and lawyers for the police union. We met
with the Brotherhood, a group comprised of Denver police officers. We met with
representatives of the District Attorney and City Attorney's offices. We spoke with
community leadersin Denver. We also met with advocacy groups.

Summary of Recommendations.

Chapter 1 considers DPD policies related to the use of deadly and serioudly injurious
force and the teaching and training materials used to explain these policies. In particular,
we considered whether the current Manual and training materials offer appropriate
support and guidance to greet officers in making decisions about use of deadly and

highly injurious force.

Denver's use of force policy underwent several revisions in recent years, principally to
address concerns raised by the Paul Childs case and to add a requirement that DPD
officers report all defined uses of force to their superiors. Taken as awhole, Denver's use
of force policies comport with, or, in many cases, exceed prevailing national standards.
Perhaps as aresult of the Childs case and others, Denver's policies reflect an unusual and
laudable sensitivity about use of force against those with mental or developmental
disabilities and individuals in a state of crisis. The DPD forthrightly deals with topical

and controversial issues.

At the same time, Denver's policies do not always reflect the thinking and advances in
policy development in other law enforcement agencies over the last few years. Where
appropriate, Chapter 1 points out where the DPD might consider refining some of its
policies. It also appears that the use of force policies have grown by accretion and thus
have become long-winded and repetitive and occasionally inconsistent. This may be a

good time for the DPD to consolidate and edit down the text.



Our key recommendations in Chapter 1 include:

Revising and condensing the use of force policy, including modification of the
definitions of deadly force, reasonableness, the fleeing felon rule, and revisions of

other technical points.

Modifying current DPD policy and training in the areas of foot pursuits, Tasers,
canines, shooting at or from moving vehicles, drawing and displaying firearms,
and the use of impact weapons. We recommend discontinuance of the use of

saps, among other things.

Chapter 2 deals with the quality of internal investigations by Homicide and by Internal
Affairs. We found that the current DPD policies and procedures for investigating the
criminal homicide issues relating to officer- involved shootings are consistent with and, in
some respects, exceeded national standards. The pre-2004 investigations themselves did

not.

In the 25 cases we reviewed, the criminal investigators were erratic, and in some
instances did not competently establish the facts required for a thorough and complete
criminal homicide investigation. In other instances, the investigative work was superb.
But in too many cases, it was doppy and half- hearted, both in the gathering of physical
evidence and in interviews of witnesses. We further noted that, on average, the
investigations where the suspect was ot wounded or killed—which meant that the
Didtrict Attorney’s office was not involved—were markedly less thorough and probing,
thereby reducing the likelihood of afair and accurate understanding of what had
occurred. We believe that structural changes that have occurred since 2004—most
particularly, the establishment of and the role played by the Office of the Independent
Monitor—have greatly ameliorated these quality deficiencies, but without examining
current files, which the city did not want us to do for lega reasons, we are unable to

provide a definitive judgment on this point.



Also in the applicable time period, the DPD policies and procedures did not appropriately
provide for the essential additional inquiries concerning administrative and tactical issues
that occur in officer-involved shootings; nor in practice did the Department generally
examine those issues. Since 2005, the DPD has taken commendable to steps to ensure
that officer-involved shooting investigations include the examination of such essential
administrative and tactical issues, but we have suggestions and recommendations to

further improve them.

Our recommendations in Chapter 2 are calculated to improve the quality and timeliness
of Homicide and Internal Affairsinvestigations. They include recommendations for
improvement in forensics; the policies and procedures for witness interviews, particularly
those of involved officers; and with respect to earlier commencement of Internal Affairs

investigations during the pendency of the District Attorney's review.

Chapter 3 considers current DPD policies and practices for the internal review of officer-
involved shootings and other serioudly injurious force. Police agencies should review
officer-involved shootings with two primary goalsin mind. First, they must hold their
officers accountable: After mastering al of the pertinent facts, they must carefully assess
whether the involved officers and their supervisors and commanders have violated any
agency policy or procedure or have acted in a manner inconsistent with their training.
Second, they must use the incident as alearning tool: Those charged with reviewing the
case must determine what lessons can be learned from the Department’ s experience with
critical incidents and should use those lessons to inform and improve the Department’s
policies, procedures, training, and management. As a basic requirement for effective and
accountable policing, atransparent, responsible, and fair review process engenders trust
and cooperation from the community served by the agency, thereby enhancing officers
safety and raising the clearance rate for crimes, and leads to less frequent and more

judicious uses of deadly force.

The DPD review process in effect from 1999 to 2003 (and until the process was

significantly revamped in 2004 and 2005) was pro forma and not calculated to achieve



either of the goals of meaningful internal review. Officer-involved shooting incidents
were not carefully scrutinized by the now-defunct Firearms Discharge Review Board
(FDRB), known as the “ Shoot Board,” and, except in rare instances, resulted in “in-
policy” findings after cursory proceedings. In virtually all of the 242 cases we reviewed
and in general over many years, we were told by DPD personnel, the FDRB process did
not hold officers accountable, nor did it provide lessons to the DPD from either the
tactical successes or failures exhibited in scores of officer-involved shootings. Aswe
will discussin this Report, the present internal review processis a substartial
improvement over the process employed during 1999 to 2003. We make some

suggestions to make this excellent process even better.

Chapter 4 considers lessons learned from the cases we reviewed. In each of the cases, we
found one or more opportunities for tactical improvement. On the other hand, some of
the officers and supervisors involved in these incidents showed commendable restraint,
both in using their firearms, and in directing officers under their supervision to hold their
fire. We made a series of recommendations concerning the DPD's handling of critical
incidents, including suggestions for better planning, communication, and supervision by
sergeants and lieutenants. We also made recommendations concerning foot pursuits,
shooting at motor vehicles, high risk traffic stops, endangerment of bystanders, and
interacting with persons who are in crisis, possibly mentally ill, suffering from mental

illness, or who have a developmental disability.

The Denver Police Department tends not to reduce a number of practices and procedures
mandated in training to specific policies set forth in the Manual. We recommend that it
do so, but we are also cognizant that some unprecedented and unusual interpretations of
workers compensation law in Denver might, unless retracted or substantially revised,
preclude an officer injured in the line of duty from being compensated if the officer's

conduct were held out of policy. Thisisamanifestly unfair result. Nonetheless, the odd

2 One of the 25 cases we reviewed involved a shooting in the City of Denver by officers from other police
departments. The DPD investigated the case since the shooting occurred initsjurisdiction. But since no
DPD officersfired any shots, the case was not subject to FDRB review. Thus, when we refer to the cases
we reviewed in this and the following chapter, the operative number is 24, rather than 25.



interpretation of the law is the principal basis for the apparent reluctance of the
Department to reduce best practicesto policy. Yet if it isnot in policy, an officer may
not be disciplined for failing to follow it as we view the current state of the law. We
recommend the city reconsider the unusua construction of the workers compensation
law. Once thisimpediment is eliminated, we recommend that best practices be reduced

to writing and included in the Manual.

As noted before, PARC's perspective on the Department derives in substantial part from
our review of policies, training, and performance as reflected in the 25 shooting cases.
Our examination of the Department in the years after 2004 has been informed in large
part by review of policy changes and training curricula and frequent interviews of
persons inside the Department and out. The cases we examined were closed cases,
accordingly, cases still in litigation—including the Mena and Lobato incidents—were
beyond our purview. Ironically, then, our investigation tended to look at a time when the
Department was barely beginning to undergo the reform and change of recent years. The
value is open to question of a narrow review of shootings from the DPD's more troubled
years in the past if the present isignored. This report therefore necessarily must deal
with both past and present reality.

Because of community mistrust and lack of accountability and transparency, severd
American police departments, both large and small, have lost the unilateral and exclusive
power to investigate and discipline themselves. Hence, to avoid losing these powers,
there is every incentive for law enforcement to consistently produce fair and thorough
investigations that are transparent and open to external examination and validation to the
extent permitted by law. Public confidence that law enforcement is properly taking
responsible action against its own malefactors is hard to gain and easy to lose.
Nonetheless, it is atask each law enforcement agency must undertake to preserve its

privilege of investigating and disciplining its own.

We retain substantial faith that the Denver Police Department has the capacity to police

itself in a manner that justifies public trust and confidence under Chief Whitman and the



Manager of Safety and the guidance from the Independent Monitor and the COB. In
general, we believe that organizations which objectively and thoroughly police
themselves, yet are accountable to the public and civilian authority, asisthe DPD, are
strong. With responsibility comes accountability. Law enforcement agencies that
rigorously police themselves for corruption, dishonesty, and excessive force have great

integrity. They are seen by all as protecting and serving all.

Our recommendations for Denver accordingly rest upon certain fundamental principles:

1. Those who enforce the law cannot be above the law.

2. The ability of the police to investigate misconduct by their own is a privilege and
not aright. 1t comes with an obligation to demonstrate—and, to the extent
allowed by law, to permit credible, knowledgeable, unbiased, and objective
persons outside the department to validate—the fairness, thoroughness,
impartiality, and investigatory competence of interna investigations, when
necessary.

3. The scope of Internal Affairsinvestigations, particularly those of officer-involved
shootings and serioudly injurious force, is no longer limited to whether an officer
acted criminally or violated administrative policy. It should include an analysis of
the wisdom of policy and examine practice, training, and risk management
guestions. Internal Affairs investigations do not begin and end with the
disciplinary decision. Rather, they are importantly a search for ways to achieve
an arrest, or other legitimate law enforcement end, without compromising officer
safety but in a manner that lessens risks of unnecessary or avoidable desth or

serious bodily injury to the officer, the suspect, and any other person.

In summary, we found much to criticize about interna investigations of shootingsin the
DPD prior to 2004 yet much to praise in the progress of the Department since 2004. The
DPD has nearly all the tools in place to generate thorough, fair, and credible
investigations of deadly force incidents. The DPD's leadership and management are first

rate. Our suggestions and recommendations are not calculated to bring Denver in line



with prevailing national law enforcement standards—in the main, it is aready there.
Rather, our recommendations are pitched to assist the DPD's quest for a place as one of

the best mgjor city police departments in the country. In that regard, there is still work to
be done, but it is close at hand.
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CHAPTER 1
THE DENVER POLICE DEPARTMENT'S USE OF FORCE POLICIES AND
TRAINING.

INTRODUCTION

This chapter considers DPD policies related to the use of deadly and seriously injurious
force and the teaching and training materials used to explain these policies. PARC
compared the DPD's Operations Manual §105.00 et seq. ("Manual") and related training
materials to prevailing industry standards and best practices.® In particular, we
considered whether the current Manual and training materials offer appropriate support
and guidance to street officers in making decisions about use of deadly and highly
injurious force. In general, as explained more fully below, we conclude that Denver's use
of force policies and training materials meet or exceed prevailing industry standards. We
commend the Department for the general excellence of its use of force policies and
training materials. We nonethel ess recommend some additions and changes derived from

the practices on these topics of other leading law enforcement agencies.

In connection with our inquiry, the DPD provided its current use of force policy, policy
revisions from the last seven years, Departmental Training Bulletins from at least the past
ten years, and lesson plans from the recruit academy. We also received current lesson
plans from the recruit academy and two force-related past lesson plans. We reviewed the
Arrest Control Techniques Manual and thirty-seven departmental training videos,

referred to as the “Short 77 series. We aso considered in-service training bulletins.

Denver's use of force policy underwent several revisions in recent years, principally to
address concerns raised by the controversial shooting of a developmentally disabled
teenager named Paul Childs and to add a requirement that DPD officers report all defined
uses of force to their superiors. Taken as awhole, Denver's use of force policies comport

with, or, in many cases, exceed prevailing national standards. Perhaps as a result of the

3 Citations are to DPD use of force policies §105.00 et seq. as of March 2006, the last version of which we
are aware.
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Childs case and others, Denver's policies reflect an unusual and laudable sensitivity about
use of force against those with mental illness or developmental disabilities and
individuals in crisis. The DPD forthrightly deals with topical and controversial issues.
The Manudl, if revised in light of our recommendations and if properly trandated into
training and practice on the street, adequately supports effective, respectful, accountable,
and constitutional policing. For that, we commend the Chief and the Denver Police

Department.

At the same time, Denver's policies do not always reflect the thinking and advancesin
policy development in other law enforcement agencies over the last few years. Where
appropriate, this Report will point out where the DPD might consider refining some of its
policies. It also appears that the use of force policies have grown by accretion and thus
have become long-winded and repetitive and occasionally inconsistent. This may be a

good time for the DPD to consolidate and edit down the text.

The valuesembedded in the use of force policy.

The introduction to the Denver use of force policy currently states as follows:

POLICY:

(a) The Denver Police Department recognizes the value of all human life
and is committed to respecting human rights and the dignity of every
individual. The use of a firearm is in all probability the most serious act in
which a law enforcement officer will engage. When deciding whether to use
a firearm, officers shall act within the boundaries of law, ethics, good
judgment, this use of force policy, and all accepted Denver Police
Department policies, practices and training. With these values in mind, an
officer shall use only that degree of force necessary and reasonable under
the circumstances. An officer may use deadly force in the circumstances
permitted by this policy when all reasonable alternatives appear
impracticable and the officer reasonably believes that the use of deadly
force is necessary. However, the Police Department recognizes that the
objective reasonableness of an officer's decision to use deadly force must
allow for the fact that police officers are often forced to make split-second
judgments in circumstances that are tense, uncertain, and rapidly evolving.
Above all, the safety of the public and the officer must be the overriding
concern whenever the use of force is considered.*

# Section 105.00 at page 105-1.
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The first sentence of the introduction is very good. It encapsulates the overriding and
dominant principles governing any encounter between the police and the public where
deadly force is employed. Because the use of force policy that follows is not restricted to
deadly force, we suggest some broadening of thetext in the use of force policy to
include the Constitutional right of each individual to be free from all forms of
excessive force. This might be accomplished smply by adding the following

language to the end of thefirst sentence:

The Denver Police Department recognizes the value of all human life and is
committed to respecting human rights, the dignity of every individual, and
the Constitutional right to be free from excessive force, whether deadly or
not. An officer shall use only that degree of force necessary and
reasonable under the circumstances.

The balance of the introductory text sets forth the principal considerations relating to the
use of deadly and less than deadly force. Because the discussion is intertwined, a bright
line is not drawn to distinguish deadly and seriously injurious force from lesser kinds of
force. Moreover, deadly force as used in the introduction seems limited to firearms, in
contrast to a different, broader concept of deadly force set forth later in the definitional
part of the use of force policy. Werecommend the DPD eliminate possible confusion
by adopting the following language or its equivalent in the definitional portion of the
introductory language:

Deadly and seriously injurious force. The use of deadly and seriously injurious
force is the most consequential act in which alaw enforcement officer will
engage.’ Any use of such force shall be circumscribed by the Constitutions
and laws of the United States and the State of Colorado, this use of force
policy, and all other relevant Denver Police Department policies, practices, and
training.’ As in all police matters, officers should strive to exercise good
judgment and act in an ethical manner.

® Derived from Philadel phia Police Department, Directive 10 (January 2001) and Los Angeles Police
Department Manual of Policy and Procedure, Vol. 1, 8556 (2002).

® In some respects Denver's use of force policies are more restrictive than the law demands, and laudably
so0. Thislanguage isintended to acknowledge that fact.
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. Deadly For ce Definition

The current Denver definition of deadly force, based upon a Colorado statute, requires
that the force does in fact have to result in death.” This statutory formulation is
uncommon. Most states and law enforcement agencies require that deadly force be
defined as likely to produce death or serious physical injury, rather than death alone. The
International Association of Chiefs of Police (IACP) Model Use of Force Policy concept
paper states:

The model policy employs the terms deadly force and nondeadly
force. Deadly force is defined as "force that creates a substantial
risk of causing death or serious bodily harm."®

This makes sense. One would be hard-pressed to argue that an officer had not used
deadly force if the bullet merely wounded but did not kill a suspect. It isalso the case
that less lethal force instruments or techniques may, in certain circumstances, also cause
death or serious physical injury. For purposes of the DPD's use of force policy, we

suggest expanding the definition beyond the confines of the Colorado statute.

We accor dingly recommend revising the definition of deadly force along the

following lines:

Deadly force is that degree of force, the intended, natural, and expected
consequence of which, or the misapplication of which, is likely to produce
death or serious bodily injury.® Deadly force, as with all uses of force, may not
be resorted to unless other reasonable alternatives would be clearly
ineffective, or other exigent circumstances exist.'

""Deadly Physical Force - That force, the intended, natural, and probable consequence
of which isto produce death and which does, in fact, produce death.” §105.00 (4) at 105-3.

8 | ACP concept paper on model use of force policy, p.2
® Derived in part from Washington, DC Metropolitan Police Department General Order 901.07 at 2 (2002).
19 Derived from Louisville Metro Police Department, Standard Operating Procedure 9.1 (April 2003).

Denver does not currently have an exhaustion requirement. Those departments that have such a
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[I1.  Tacticsand Strategy

Until recently, law enforcement agencies judged officer-involved shootings solely from
the perspective of the criminal lan—whether the officer, at the time he pulled the trigger,
was justified in believing that he faced an imminent threat of death or serious bodily
injury to himself or others. In nearly al instances, the officer can demonstrate an
objectively reasonable belief that his life and safety of those of others were in peril.
Accordingly, it is rarely the case that a District Attorney will prosecute a police officer in
ashooting case. This exercise of prosecutorial restraint is appropriate for most cases—
the criminal law aone is too blunt an instrument to deal with all the issues that arise

when a police officer uses afirearm.

Increasingly, in an inquiry distinct from whether a deadly or seriously injurious use of
force was justified under criminal law standards, police departments are focusing
attention on tactics and strategy that |ead to avoidable or unnecessary death or serious
physical injury. Whereas few shootings are the result of criminal violations, some result
from deficient policies, training, and strategic and tactical judgments. In order to reduce
unnecessary and avoidable shootings, there needs to be close analysis of those
deficiencies and remediation in their wake. Denver's District Attorney's Office has been
anational leader in this effort. Led by Chuck Lepley and Lamar Sims, the DA's Office
has produced excellent shooting reviews that do that. The DPD should routinely do a
smilar anaysis. Wethereforerecommend that the DPD include the following

language or itsequivalent in its use of force policy:

Police officers should ensure their actions do not precipitate an
unnecessary or avoidable use of deadly or seriously injurious force,
placing themselves or others in jeopardy, by making tactical, strategic, and
procedural errors.™ Above all, the safety of the public and the officer must
be the overriding concern whenever the use of force is considered.

requirement wish to emphasize that officers should contemplate less than lethal force alternatives, time and
circumstances permitting.

1 Derived in part from Philadel phia Police Department, Directive 10 (January 2001).
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V. Fleeing Felons
The DPD incorporates a Colorado statute in its use of force policy dealing with fleeing
felons.*? It provides that:

A peace officer is justified in using deadly physical force upon another person for
a purpose specified in subsection (1) of this section only when he reasonably
believes that it is necessary:
(a) To defend himself or a third person from what he reasonably believes
to be the use or imminent use of deadly physical force; or
(b)To effect an arrest or prevent the escape from custody, of a person
whom he reasonably believes:
I. Has committed or attempted to commit a felony involving the
use or threatened use of a deadly weapon; or
II. Is attempting to escape by the use of a deadly weapon; or
Ill.Otherwise indicates, except through a motor vehicle violation,
that he is likely to endanger human life or to inflict serious bodily
injury to another unless apprehended without delay.

DPD policy is commendably more narrowly drawn than federal constitutional law on the
subject as, for example, in its definition of felonies justifying the use of deadly force.*®
Nonetheless, the policy could be improved if it were clearer that the threat of death or

serious bodily injury must be imminent.

There is growing recognition within American law enforcement that deadly force should
not be used unless the threat of serious physical harm to the officer or others is imminent
or immediate. Accordingly, a growing number of law enforcement agencies have gone

beyond the requirements of state and federal law and required their officers to hold fire

12 Colorado Revised Statutes 18-1-707.

Bin 1985, the Supreme Court ruled in Tennessee v. Garner that the Fourth Amendment to the United
States Constitution allows officersin some circumstances to use deadly force to stop afleeing felon.
Specificaly, the Court held:

"Where the officer has probable cause to believe that the suspect poses a

threat of serious physical harm, either to the officer or to others, it is not

constitutionally unreasonable to prevent escape by using deadly force.

Thus, if the suspect threatens an officer with aweapon or there is probable

cause to believe that he has committed a crime involving the infliction or

threatened infliction of serious physical harm, deadly force may be used if

necessary to prevent escape, and if, where feasible, some warning has

been given." 471 U.S. 1, 11-12.
Thislanguageis arguably broader than the Col orado statute.
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unless they have probable cause to believe that the fleeing felon presents an imminent
threat to others. For example, in 1995, the US Justice and Treasury Departments revised
their deadly force policies to include an immediacy requirement for fleeing felons. The

Department of Justice policy states:

"Deadly force may be used to prevent the escape of a fleeing subject if there is
probable cause to believe:
(1) the subject has committed a felony involving the infliction or
threatened infliction of serious physical injury or death, and
(2) the escape of the subject would pose an imminent danger of death or
serious physical injury to the officer or to another person."**

The U.S. Treasury Department’s policy contains the same restrictions. These policies
forbid federal agents from firing upon fleeing felons unless there is probable cause to

believe “the escape of the subject would pose animminent danger of death or serious

physical injury to the officer or to another person.”*®

The Washington, DC Metropolitan Police Department has followed suit and has amended

its fleeing felon rule as follows:

"Members may use deadly force to apprehend a fleeing felon ONLY when
every other reasonable means of effecting the arrest or preventing the
escape has been exhausted AND,
a. The suspect fleeing poses an immediate threat of death or
serious bodily harm to the member or others; OR
b. There is probable cause to believe the crime committed or
attempted was a felony, which involved an actual or threatened
attack which could result in death or serious bodily harm; AND
(1) There is probable cause to believe the person fleeing
committed or attempted to commit the crime, AND
(2) Failure to immediately apprehend the person places a
member or the public in immediate danger of death or
serious bodily injury; AND

“ys. Department of Justice, Office of Investigative Agency Policies, Resolution 14, Attachment A (Oct.
16, 1995).

15 e Bolgiano, Leach, Smith, & Taylor, Defining the Right of Self-Defense: Working Toward the Use of a
Deadly Force Appendix to the Sanding Rules of Engagement for the Department of Defense, 31 U. Balt. L.
Rev. 157, 170 (2002) (noting that the revised policies apply to the FBI, the U.S. Marshals Service, the
Bureau of Prisons, the Bureau of Alcohol, Tobacco and Firearms, the Drug Enforcement Administration,
the Secret Service, and the Customs Service).
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(3) The lives of innocent persons will not be endangered if
deadly force is used. (Emphasis Supplied.)*®

The DPD use of force policy based upon the Colorado statute is somewhat opaque and
confusing in that it talks in the same breath of "the use or imminent use" of deadly
physical force; the "use or threatened use” of a deadly weapon; and the suspect's
"likelihood to endanger human life or to inflict serious bodily injury to another unless
apprehended without delay.” The problem has to do with "the likelihood to endanger
human life" language arguably not being applicable to the felony and escape provisions
of the policy. It is the difference between "and" or "or" between subparagraphs 11 and I11.
It would be better if "and" were used instead of "or." Aswe later suggest, the DPD
should substitute a formulation that adheres to Colorado law but is less confusing and

potentially contradictory.

The DPD, aong with the Phoenix Police Department and the LAPD, among others,
commendably includes the notion that deadly force should be employed when an
inappropriate delay poses a safety risk to the public and others. Current Denver policy
states that an officer should not discharge firearms "when there is a likelihood of serious

injury to persons other than the person to be apprehended."’

The LAPD provides:

An officer is authorized to use of deadly force when it reasonably appears
necessary:

To apprehend a fleeing felon for a crime involving serious bodily injury or
the use of deadly force where there is a substantial risk that the person
whose arrest is sought will cause death or serious bodily injury to others if
apprehension is delayed.

16 Metropolitan Police Department General Order 901.07, at 7 (2002).

17 §105.04 (4)(d).
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Deadly force shall only be exercised when all reasonable alternatives have
been exhausted or appear impracticable.18

The current DPD Use of Force Policy restates at different places the circumstances under
which a Denver police officer may discharge afirearm. There are potential

inconsi stencies between the various formulations. For example, the introduction at
8105.00 does not allow an officer to discharge a firearmunless «all reasonable alternatives
appear impracticable and the officer reasonably believes that the use of deadly forceis
necessary.” The beneficia language about the impracticability of reasonable alternatives
is not repeated in the formulations at 8105-04. We ther efore recommend consolidation

in one place of the various formulations.

Adoption of the Justice Department or Washington, DC Metropolitan Police
Department standar ds quoted above would bring Denver in line with federal law
enforcement agencies and other cities which have adopted rulesrequiring the threat
justifying the use of deadly force be " imminent" and we recommend it.
Alternatively, we recommend adoption of the formulation used by the LAPD as
quoted above.

V. Reasonableness

Denver's use of force policy is replete with references to "reasonableness’ in connection
with discussions of all types of force. This section of the Report considers possible
inconsi stencies and misstatements between the various formulations in the policy.

The use of the term "reasonableness’ flows from the United States Supreme Court case of
Grahamv. Connor, 490 U.S. 386 (1989). In that case, the Court held that "the
"reasonableness’ of a particular use of force "must be judged from the perspective of a
reasonable officer on the scene, rather than with the 20/20 vision of hindsight." 490
U.S. at 386. "The calculus of reasonableness must embody allowance for the fact that

18 os Angeles Police Department Manual of Policy and Procedure, Vol. 1, 8556.40 (2007). (Emphasis
added.)
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police officers are often forced to make split-second judgments—in circumstances that
are tense, uncertain, and rapidly evolving—about the amount of force that is necessary in
aparticular situation.” Id. at 396, 397. "Asin other Fourth Amendment contexts,
however, the ‘reasonableness’ inquiryin an excessive force case is an objective one: the
guestion is whether the officers actions are "objectively reasonable” in light of the facts
and circumstances confronting them, without regard to their underlying intent or
motivation.” Id. at 397.

The DPD policy defines "reasonable belief" to mean “when facts or circumstances the
officer reasonably believes, knows, or should know, are such as to cause an ordinary and
prudent person to act or think in a similar way under similar circumstances.” It can be
argued that this formulation is at variance with Grahamv. Connor in its requirement that
the officer act or think in asimilar way to an ordinary and prudent person. The Graham
standard should compare the officer to an objectively reasonable law enforcement officer,
not an ordinary and prudent person. Moreover, the police officer need not think and act
inasimilar way. There may be more than one objectively reasonable way to handle a
force situation. Because of these differences, we recommend that the DPD adopt the
specific language of the casein place of the current definition of " reasonable belief"

asfollows:

The reasonableness of a particular use of force must be judged from the
perspective of a reasonable officer on the scene, rather than with the 20/20
vision of hindsight. The calculus of reasonableness must embody
allowance for the fact that police officers are often forced to make split-
second judgments—in circumstances that are tense, uncertain, and rapidly
evolving—about the amount of force that is necessary in a particular
situation. The reasonableness inquiry in an excessive force case is an
objective one: the question is whether the officers' actions are objectively
reasonable in light of the facts and circumstances confronting them,
without regard to their underlying intent or motivation.

At 8105.00(4) and elsewhere throughout the Manual, the DPD sets forth considerations

that bear upon reasonabl eness:

The following five (5) basic factors [*five scenarios”] are considered when
determining "reasonableness.” Bearing in mind that the standard is "totality of
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the circumstances," these five (5) factors are not the only factors to be
considered. The following have not been placed in a specific order of priority.
(a) Imminent threat of injury to officers and/or others. The greater the
level of the threat, the greater the level of force that may be used.
(b) If the person is actively resisting seizure, the officer may escalate the
justified (reasonable) level of force.
(c) Circumstances are tense, uncertain, and rapidly evolving. Some
incidents take hours to resolve, while others are over in seconds. The
more tense, uncertain and rapidly evolving the incident, the higher the
level of force that may be reasonable.
(d) The more severe the crime, the more force that may be justified.

(e) Attempting to evade seizure by flight may justify escalating the level of
force.

The scenarios could be taken the wrong way. The DPD dtates that the greater level of
threat, the greater level of force may be used. This may be confusing. The level of force
in any circumstance must be objectively reasonable. The seriousness of the threat may
bear little relationship to the amount of force that is objectively reasonable to take the
suspect into custody. If amurderer can be safely taken into custody using one squirt of
pepper spray, then shooting the individual would not be reasonable. We recommend
rephrasing thefirst scenario asfollows:

The more immediate the threat and the more likely that the threat will result
in death or serious bodily injury, the greater the level of force that may be
objectively reasonable and necessary to counter it.

The Manua further states that active resistance by the suspect may escalate the force that
can be used. This statement is arguably at variance with two excellent points made

earlier in the introduction to the use of force policy:

It is important for officers to bear in mind that there are many reasons a suspect
may be resisting arrest or may be unresponsive. The person in question may not
be capable of understanding the gravity of the situation. The person's reasoning
ability may be dramatically affected by a number of factors, including but not
limited to a medical condition, mental impairment, developmental disability,
physical limitation, language, drug interaction, or emotional crisis. Therefore, it is
possible that a person's mental state may prevent a proper understanding of an
officer's commands or actions. In such circumstances, the person's lack of
compliance may not be a deliberate attempt to resist the officer. An officer's
awareness of these possibilities, when time and circumstances reasonably
permit, should then be balanced against the facts of the incident facing the officer
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when deciding which tactical options are the most appropriate to bring the
situation to a safe resolution.

Policing requires that at times an officer must exercise control of a violent,
assaultive, or resisting individual to make an arrest, or to protect the officer, other
officers, or members of the general public from risk of imminent harm. Officers
may either escalate or de-escalate the use of force as the situation progresses or
circumstances change. Officers should recognize that their conduct immediately
connected to the use of force may be a factor which can influence the level of
force necessary in a given situation. When reasonable under the totality of
circumstances, officers should use advisements, warnings, verbal persuasion,
and other tactics and recognize that an officer may withdraw to a position that is
tactically more secure or allows an officer greater distance in order to consider or
deploy a greater variety of force options. When a suspect is under control, either
through the application of physical restraint or the suspect's compliance, the
degree of force shall be de-escalated accordingly.

The Paul Childs case serves as an example. Werecommend the DPD consider
revising the scenario concer ning active resistance to the following language or its

equivalent:

An objectively reasonable and necessary response to active resistance
may require more force than is necessary to counter defensive resistance,
and aresponse to aggressive active resistance may require more force
than is necessary to counter active resistance. The objective
reasonableness of force requires consideration of the totality of the
circumstances.

When time, circumstances, and safety permit, there may be alternatives to
using force even if the force is proportional to the level of resistance.
When reasonable under the totality of circumstances, officers should use
advisements, warnings, verbal persuasion, and other tactics and recognize
that an officer may withdraw to a position that is tactically more secure or
allows an officer greater distance in order to consider or deploy a greater
variety of force options. When a suspect is under control, either through
the application of physical restraint or the suspect's compliance, the
degree of force shall be de-escalated accordingly.™

19 Based in part upon Los Angeles Police Department Manual, Volume 1, 8 115.30, “Minimum Use of
Force:” “The police should use physical force to the extent necessary to secure observance of the law or to
restore order when the exercise of persuasion, advice, and warning is found to be insufficient to achieve
police objectives; and police should use only the reasonable amount of physical force which is necessary on
any particular occasion for achieving a police objective.” See also §240.10, “Use of Force” “ In acomplex
urban society, officers are confronted daily with situations where control must be exercised to effect arrests
and to protect the public safety. Control may be achieved through advice, warnings, and persuasion, or by
the use of physical force. While the use of reasonable physical force may be necessary in situations which
cannot be otherwise controlled, force may not be resorted to unless other reasonabl e alternatives have been
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The DPD's third scenario posits that the more tense, uncertain and rapidly evolving the
incident, the higher the level of force that may be reasonable. This may be confusing.
The Supreme Court pointed out that officers are often forced to make split-second

exhausted or would clearly be ineffective under the particular circumstances. Officers are permitted to use
whatever force that is reasonable and necessary to protect othersor themselves from bodily harm.” (2007)

See also Portland Police Bureau Manual of Policy and Procedure §1010.10, “Deadly Physical Force:”
“Members of the Portland Police Bureau should ensure their actions do not precipitate the use of deadly
force by placing themsdves or othersin jeopardy by engaging in actions that are inconsistent with training
the member has received with regard to acceptable training principles and tactics.” (2007)

See also Chicago Police Department General Order 02-08, “The Use of Force Model,” (11)(B): “Whenever
reasonable, members will exercise persuasion, advice, and warning prior to the use of physical force.”
(IN(C): “When force is applied, amember will escalate of de-escalate to the amount of force which is
reasonably necessary to overcome the subject’ s resistance and to gain control... Asthe subject offersless
resistance, the member will lower the amount or type of force used.” (2003):

See also Cincinnati Police Department Procedure Manual §812.545, “Use of Force” (2007)

Courtesy in al public contacts encourages understanding and cooperation. The most
desirable method for effecting an arrest is where a suspect complies with simple
directions given by an officer.

When officers are confronted with a situation where control is required to affect (sic) an
arrest or protect the public’s safety, officers should attempt to achieve control through
advice, warnings, and persuasion.

The suspect should be allowed to submit to arrest before force is used unless this
causes unnecessary danger to the officer or others.

When officers have aright to make an arrest, they may use whatever forceis
reasonably necessary to apprehend the offender or effect the arrest, and no more. Just
as officers must be prepared to respond appropriately to rising levels of resistance,
they must likewise be prepared to immediately de-escal ate the use of force asthe
subject de-escalates or comes under police control.

Officers must avoid using unnecessary violence. Their privilege to use forceis not
limited to that amount of force necessary to protect themselves or others, but extends
to that amount reasonably necessary to enable them to effect the arrest of aresistant
subject...

Disengagement is areasonable option in consideration of officer safety and the
necessity to apprehend immediately. Disengagement, area containment, surveillance,
waiting out a subject, summoning reinforcements, or calling in specialized units may
be an appropriate response to a situation and should be considered.
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judgments—in circumstances that are tense, uncertain, and rapidly evolving—about the
amount of force that is necessary in a particular situation. Even so, the level of force
must be no greater than is objectively reasonable and necessary. Werecommend
elimination of the third scenario in favor of our recommendation for revision of the

first of the five scenarios.

The DPD next states in the fourth scenario that the more serious the crime, the more force
may be justified. Thisisconfusing. The law requires that a given use of force be
objectively reasonable and necessary. If an ax murderer can reasonably and safely be
taken into custody with pepper spray, the fact of his being a murderer would not justify

the use of afirearm. We recommend eliminating this scenario.

Finally, the DPD scenarios on reasonableness conclude with a statement that attempting
to evade seizure by flight may justify escalating the level of force. Yet elsewherein
DPD's policies, flight in of itself of an unarmed subject may not merit any response.
Again, only that level of force that is otherwise permitted by DPD policy and is
objectively reasonable and necessary in the circumstances may be used. Werecommend
eliminating this scenario.

We recommend that five scenarios set forth at 8105.00(4) berevised there and
elsawherein the Manual and training materials. The introduction at 8105.00 already
provides "the level of force applied must reflect the totality of circumstances surrounding
the immediate situation. The officer need only select alevel of force that is within the
range of 'objectively reasonable’ options. Officers must rely on training, experience and
assessment of the situation to decide an appropriate level of force to be applied.
Reasonable and sound judgment will dictate the force option to be employed.” At
§105.00 (2)(b), the DPD makes the further point that "[t |he community expects and the
Denver Police Department requires that peace officers use only the force necessary to
perform their duties. Colorado law mandates the same...." These statements correctly
state the law. 1t would be useful if the two statements wer e combined, and we so

recommend. We recommend the following language:
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The community expects and the Denver Police Department requires that
peace officers use only the force necessary to perform their duties.
Colorado law mandates the same. The level of force applied must reflect
the totality of circumstances surrounding the immediate situation. The
officer need only select a level of force that is necessary and within the
range of “objectively reasonable” options. Officers must rely on training,
experience and assessment of the situation to decide an appropriate level
of force to be applied. Reasonable and sound judgment will dictate the
force option to be employed.

VI.  Disengagement

The DPD discussion of case law at 8105.00(3) makes the point in isolation that a
Colorado case, Boykin v. People, does not require an officer to retreat from an attack
rather than resorting to physical force. Yet at 8105.00(1), the DPD eloquently statesin
connection with the disabled that "when reasonable under the totality of circumstances,
officers should use advisements, warnings, verbal persuasion, and other tactics and
recognize that an officer may withdraw to a position that is tactically more secure or
allows an officer greater distance in order to consider or deploy a greater variety of force
options." The two statements are conflictive and do not give clear guidance to a police
officer whether he should or should not retreat.

The DPD is free to adopt a policy that is more restrictive than the law otherwise provides.
On December 18, 2007, the Denver District Court ruled regarding the Paul Childs
shooting that it was proper for the Civil Service Commission to conclude that it was fair
to discipline a Denver police officer for afailure to disengage (in that instance, by
backing off the porch) once circumstances had changed and the threat was no longer
imminent.?% In light of the foregoing, and because it would accord with best practice, we
recommend adoption of the following language and deletion to thereference to the

Boykin case:

20 Turney v. Civil Service Commission et al., 07 CV 4025, Court Order of December 18, 2007.
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When reasonable and safe under the totality of circumstances, officers
must use advisements, warnings, verbal persuasion, and other tactics.
Additionally, under the totality of the circumstances, an officer should de-
escalate force, including, when reasonable and safe, disengaging to a
position that is tactically more secure or allows an officer greater distance,
if to do so will reduce the immediacy of the threat and allow more time for
the officer to call for backup or to consider or deploy a greater variety of
force options. *

VIl. Drawing and Displaying a Firearm

Although the mere drawing and displaying of a firearm does not amount to deadly force,
it may substantially increase the likelihood that deadly force will result, including
increasing the risks of accidental discharges or the suspect's disarming the officer. The
DPD's deadly force policy does not provide officers with guidance regarding when it is
appropriate to draw and point their weapons. DPD training materials do, however, advise
officers "to not deploy the muzzle at anything you are not willing to destroy" and "keep
your finger off the trigger until your sights are on the target and you are prepared to
shoot."

An increasing number of agencies are adopting formal policies identifying when it is
appropriate to draw or point afirearm. A key purpose in adopting aformal ruleisto
provide officers with concrete guidelines and, if necessary, to establish a basis for

accountability for deviations from the guidelines.

For example, the LAPD’ s policy on drawing and pointing weapons provides:

Unnecessarily or prematurely drawing or exhibiting a firearm limits an
officer’s alternatives in controlling a situation, creates unnecessary anxiety

2! Basedin part upon Cincinnati Police Department Manual §12.545 (USE OF FORCE):

“Police officers have a number of options available when confronted with a situation that requires use of
force. Force decision making will reflect not only the amount of resistance encountered but also factors
related to the officer and subject involved as well as circumstancesin the particular environment where the
incident occurs. There may be circumstances where the best option is to disengage and wait for other
officers, contain the individual without engaging him, or simply wait him out...”
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on the part of citizens, and may result in an unwarranted or accidental
discharge of the firearm. Officers shall not draw or exhibit a firearm
unless the circumstances surrounding the incident create a reasonable
belief that it may be necessarzy to use the firearm in conformance with this
policy on the use of firearms.??

The Los Angeles Board of Police Commissioners in 1977 adopted the following

interpretation of the policy quoted above:?®

An officer’'s decision to draw or exhibit a firearm should be based on the
tactical situation and the officer’s reasonable belief there is a substantial

risk that the situation may escalate to the point where deadly force may be
justified. When an officer has determined that the use of deadly force is

not necessary, the officer shall, as soon as practicable, secure or holster the
firearm.

Werecommend that the DPD adopt the following or similar language based on
LAPD poalicy cited above:

Unnecessarily or prematurely drawing or exhibiting a firearm limits an
officer’s alternatives in controlling a situation, creates unnecessary anxiety
on the part of citizens, and may result in an unwarranted or accidental
discharge of the firearm. An officer’s decision to draw or exhibit a firearm
should be based on the tactical situation and the officer’s reasonable belief
there is a substantial risk that the situation will escalate to the point where
deadly force may be justified. When an officer has determined that the use
of deadly force is not necessary, the officer shall, as soon as practicable,

secure or holster the firearm.

In Washington, DC, among other places, officers are required to report when they draw

or exhibit a firearm and such incidents are tracked. The DPD should adopt the same

requirements The drawing or displaying of a weapon is use of force and should be

reported and tracked as such.

221 os Angeles Police Department Manual of Policy and Procedure, Vol. 1, §556.80 (2007).

2 | bid.
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VIIl. Tasers

A. Active Aggression
The DPD has awritten policy concerning the use of the Taser (8105.02) which, together
with its training materials, make Denver aleader in this area. Among other provisions,
an excellent Taser policy will provide that Tasers should not be used against passive or
minimally active resisters but rather against active aggression. Denver's policy at
8105.02 (4)(5) does so, stating:

Acceptable uses of the... Taser include:

1. To incapacitate a combative or physically resistive person whose conduct
rises at least to the level of Active Aggression ... [defined as] a threat or
over act of an assault, coupled with the present ability to carry out the
threat or assault, which reasonably indicates that an assault or injury to
any person is imminent. OR

2. In situations where it seems its use is likely to prevent an officer or a third
person from serious bodily injury OR
3. To incapacitate a suicidal person who cannot be safely controlled with

other force options.

To make this policy even better, we recommend revising the second numbered
paragraph to provide that the Taser may be used "in situationswhereit is
reasonably necessary to prevent an officer or athird person from an imminent

threat of death or serious bodily injury."

We note a problematic inconsistency between the Taser policy as set forth above and
training materials for Taser operators provided by Taser International and used by the
DPD. Whereas the policy provides that the suspect's resistance must reach the level of
"Active Aggression” before a Taser can be used, the Taser International training materials
only require "Defensive Resistance," defined as "physical actions that attempt to prevent
an officer's control including flight or attempt to flee, but do not involve attempts to harm
the officer.” Werecommend that the training materials be amended so that " active
aggression” isminimally required®*

24 Thereis an additional inconsistency between the training materials for the Taser operator course and the
Patrol Division Officer training course. The latter requires active aggression for use of a Taser while the
former, as noted earlier, only requires defensive resistance.
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B. Limitations
Denver commendably bans the use of less than lethal weaponry "to the head, eyes, throat,
neck, breasts of the female, genitalia or spina column™ unless deadly force is warranted.
Similarly, it bans use of the Taser on a pregnant female if the officer had knowledge of
the pregnancy and in or on an open wound if the officer has knowledge of it. The DPD
also bans the Taser near flammable gases or liquids or at drug houses where ether or
other flammable chemicals are suspected. These provisions comport with prevailing
national standards. We nonetheless recommend expanding the circumstances under
which the Taser shall not beused. The Las Vegas Metropolitan Police Department
hasdonejust that:

The TASER® will not be used:

1. when the officer knows a subject has come in contact with flammable
liguids or is in a flammable atmosphere;

2. when the subject is in a position where a fall may cause substantial
injury or death;

3. punitively for purposes of coercion, or in an unjustified manner;

4. when a prisoner is handcuffed;

5.to escort or jab individuals;

6. to awaken unconscious or intoxicated individuals; or

7. when the subject is visibly pregnant, unless deadly force is the only
other option.

The TASER® should not be used in the following circumstances (unless
there are compelling reasons to do so which can be clearly articulated):
1. when the subject is operating a motor vehicle;

2. when the subject is holding a firearm,;

3. when the subject is at the extremes of age or physically disabled; or
4.in a situation where deadly force is clearly justifiable unless another
officer is present and capable of providing deadly force to protect the
officers and/or civilians as necessary.*

Additionally, we recommend expanding the list of vulnerable personsto include,
among others, the disabled, juveniles, people with known or suspected heart

problems or neuromuscular disorders such as muscular sclerosis, muscular

dystrophy, or epilepsy.?®

%5 |_as Vegas Metropolitan Police Department Procedural Order 43-04, November 4, 2004, pp. 2, 3.

26 «Electronic Control Weapons: Concepts and I ssues Paper,” IACP National Law Enforcement Policy
Center, 1996, revised January 2005.
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C. Drive Stun Mode
The policies of many police departments address the concern that the drive stun mode for
Tasers is painful to subjects and puts them at higher risk for burns and secondary injury.?’
The fact that drive stun mode can only be used at close range has prompted concerns
about officer safety to the extent that an officer must be within inches of a subject to
employ the Taser in that mode. Using the Taser in drive stun mode raises the risk that it
will be used punitively or inappropriately against persons who are already under police
control. The Police Executive Research Forum (PERF), Amnesty International, and
Taser International recommend that the drive stun be used primarily as a back-up when

the cartridge has proven ineffective or circumstances preclude its use.?® A recent study

27 T asers work by releasing a high-voltage, low-amperage electrical charge into the body.

The X 26 carries a charge of about 50,000 volts and .0021 amperes, which isintense but

generally does not deliver enough electricity to substantially affect heart rate or to kill. An officer can
employ a Taser in one of two modes: cartridge, or “probe,” mode and drive stun, or “contact,” mode. Both
modes deliver the same amount of electricity for the same duration. Each pull of the trigger of a Taser
mechanis m initiates a 5-second cycle of electrical charge, which an officer can interrupt by applying the
safety mechanism or extend by holding down the trigger.

In cartridge mode, the Taser is generally activated from 15-35 feet away. A disposable

nitrogen cartridge shoots two fishhook- like darts or probes into the body of a subject, which completes an
electrical circuit and delivers a 5-second series of electrical charges. Both darts must attach to the subject in
order for the current to be completed; the further that these darts are from each other, the more powerful the
charge. The electrical “noise” that the Taser introduces overrides the body’ s own electrical signals, causing
involuntary muscle contraction that causes temporary incapacitation and, usually, collapse.

In drive stun mode, the Taser is pressed directly to the body . Unlike an application of the Taser in cartridge
mode, adrive stun does not affect the motor nervous system, or muscle control, because the electrodes are
too closetogether. It does, however, affect the sensory nervous system, causing extreme pain, and is thus
considered a*“ pain compliance” technique, similar to OC spray. Drive stun mode can be effective when the
cartridge has been removed or fired; however, if there isacartridge inserted into the mechanism, that
cartridge will not fire when the device is pressed against the subject, with the unit defaulting to drive stun
mode.

Becauseit used at close range and is exclusively used to cause pain, groups like Amnesty International are
particularly concerned about the drive stun’s potential for abuse of personswho are already in custody. In
training materials, Taser International promotes drive stun primarily as a back-up technique for when darts
fired in cartridge mode have missed their target or when probe mode has otherwise not proven to be
effective in aparticular situation. It is also promoted as away to subdue a person who isresisting arrest.

2 See, e.g. “Excessive and Lethal Force? Amnesty | nternational’s concerns about deaths and ill -treatnent
involving police use of tasers,” Amnesty International, November 2005.
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found that 40 percent of agencies explicitly state the drive stun mode is to be used only as

a backup or secondary mode.?

TheLasVegas Metropolitan Police Department has an exemplary policy in this
regard:

Use of the “Drive Stun” is discouraged except in situations where the
“probe” deployment is not possible and the immediate application of the
“Drive Stun” will bring a subject displaying active, aggressive or
aggravated aggressive resistance safely under control. Multiple “Drive
Stuns” are discouraged and must be justified and articulated on the Use of
Force form. If initial application is ineffective, officer will reassess situation
and consider other available options.*

We recommend that the DPD adopt thisor similar language. We also would include
a provision that mild resistance— such as bracing oneself or squirming— shall not
constitute " activeresistance" for purposes of applying the Taser in drive stun
mode*

D. Warnings
Because the shock from a Taser constitutes a significant and painful use of force, officers
should give suspects—unless they present an imminent danger to the officers,
themselves, or others—an opportunity to comply with officer instructions before
deploying the device. In many cases, simply the threat of a shock from the Taser will

29 Johnson, Will et al., “ Conducted Energy Devices: PERF' s National Studies and Guidelinesfor
Consideration.” Critical Issuesin Policing Series. Strategies for Resolving Conflict and Minimizing Use of
Force, Police Executive Research Forum, April 2007, 106.

30 |_as Vegas Metropolitan Police Department Procedural Order 43-04, November 4, 2004, p 3.

31 PARC had occasion to investigate the use of a Taser in drive stun mode by campus police on a student at
UCLA. A Bad Night at Powell Library: The Events of November 14, 2006 (August 2007), www.parc.info.
One of theissuesin the case was whether mild resistance like bracing or squirming was closer to “ passive
resistance,” where would have violated UCLA policy to usethe Taser in drive stun mode, or “active
resistance,” whereits use would have been permitted. For purposes of clarity and policy, we recommended
the additional anguage proposed herein.
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preclude the necessity of deploying the device, providing that the subject has been given
the opportunity. Although there may be situations in which giving awarning is ill-
advised or impractical, such as those in which an involved person is in imminent danger,
many police department policies, as well asthe Lexipol model policy, require the use of a

warning in most situations.>?

Although the DPD' s policy does state that awarning to other officers be given prior to
deployment of a Taser (8105.02), it does not explicitly provide for awarning to the
suspect. The DPD should consider adding to its policy that the officer should give
"the subject a verbal warning of the intended use of the Taser followed by a
reasonable opportunity to comply” unless doing so would subject any person to the
risk of bodily injury or death.®® We recommend that the DPD adopt thisor similar
language regar ding a reasonable opportunity to comply. Here, the policy and the
training materials are different. In thetraining materials, it isrecommended that
the Taser officer shout " Taser, Taser, Taser!" for the benefit of the suspect and

other officers. Thislatter point should beincorporated in policy.

E. Multiple Discharges
Reviews of deaths following the use of the Taser have found that a disproportionate
percentage of the deaths occurred after the individual had been shocked multiple times.*
This correlation has not been rigorously researched, but it nonetheless has led PERF to

32 308.53, Use of the Taser,” Lexipol Model Policy. Lexipol isan organization based in Southern
Cdliforniathat develops policy manuals and model policies for law enforcement agencies.

33.308.53, Use of the Taser,” Lexipol Model Policy. The DPD Operations Manual defines "serious bodily
injury” to be: " Bodily injury which, either at the time of the actual injury or at alater time, involves a
substantial risk of death, a substantial risk of serious permanent disfigurement, a substantial risk of
protracted loss or impairment of the function of any part or organ of the body, or breaks, fractures, or burns
of the second or third degree." §204. 01(2).

34see especially: “Excessive and Lethal Force? Amnesty International's concerns about deathsand ill
treatment involving police use of tasers,” Amnesty International, November 2005; Anglen, Robert, “ 167
cases of death following stun-gun use,” Arizona Republic, 05 January 2006; and Johnson, Will et al.,
“Conducted Energy Devices. PERF s National Studies and Guidelines for Consideration,” Critical Issues
in Policing Series: Srategies for Resolving Conflict and Minimizing Use of Force, Police Executive
Research Forum, April 2007, 120.
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observe that, “multiple activations and continuous cycling of a CED [conducted energy
device] appear to increase the risk of death or serious injury and should be avoided where
practical.”*® Taser International, the manufacturer and marketer of the Taser, notes that
“in some circumstances, in susceptible people, it is conceivable that the stress and
exertion of extensive, repeated, prolonged, or continuous application(s) of the Taser
device may contribute to cumulative exhaustion, stress, and associated medical risk(s).”%®
Multiple applications of the Taser without reevaluation of the situation may ignore
important changes in the circumstances which might render subsequent use of the device
unreasonable. In astudy of 74 police departmert policies, PERF found that 28 percent
included language providing “a specified threshold for abandoning the CED in favor of
another weapon.”®’ Both PERF and IACP recommend restricting the repeated use of the
Taser to the number of times that is “reasonably necessary.” PERF also recommends that

officers stop to reeval uate before each additional application of the device.

Accordingly, we recommend that the DPD adopt the following or similar language

taken principally from the PERF model policy:

When activating a Taser, law enforcement officers should use it for one
standard cycle and stop to evaluate the situation (a standard cycle is five
seconds). If subsequent cycles are necessary, agency policy should
restrict the number and duration of those cycles to the minimum
activations necessary to place the subject in custody. Training should
include recognizing the limitations of CED activation and being prepared to
transition to other force options as needed.

F. Drawing and Displaying a Taser
Thedisplay of a Taser is, in itsalf, a use of force. |ACP recommendsthat the display

of the Taser be prohibited unlessthe officer has an objectively reasonable belief that

35 «“pERF Conducted Energy Device Policy and Training Guidelines for Consideration,” PERF Center on
Force and Accountability, October 2005.

38 «product Warnings—L aw Enforcement,” TASER International, 01 March 2007
87 Johnson, Will et al., “Conducted Energy Devices. PERF' s National Studies and Guidelinesfor

Consideration.” Critical Issuesin Policing Series: Strategies for Resolving Conflict and Minimizing Use of
Force, Police Executive Research Forum, April 2007, 106.
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the dischar ge of the Taser isimminent.*® DPD's current policy does not so provide

and we recommend that it should.

The Las Vegas Metropolitan Police Department policy, as well as the model policies of
IACP, Lexipol, and PERF can be found in the Appendix to this report. The Appendix
also contains a chart comparing and contrasting Taser policies of police departments
across the United States.

[ X. Foot Pursuits

In 2005, the DPD published a Training Bulletin on the subject of foot pursuits.3® Denver

38 « Electronic Control Weapons: Concepts and I ssues Paper,” |ACP National Law Enforcement Policy
Center, 1996, revised January 2005.

39 Inrelevant part, the Bulletin provides the following guidance to Denver officers:

(5) Tactics and Considerations

1. Tactics and the legal reason for the pursuit, not emotion, should determine your

actions
If working with a partner — stay together
If you lose sight of the suspect — stop, scan, and listen
Don’'t abandon unsecured suspects
Don’t run past a suspect vehicle that hasn’t been cleared.
Remember to tactically clear all corners you encounter (pie the corner) — prepare
for possible ambush

ok wn

7. Do not pursue into a building — stop and set your perimeter

8. As you are running scan the area for cover, hazards, items the suspect may have
tossed

9. Don't follow the suspect’s exact path — flank out

10. Use extreme caution when contacting the suspect — challenge from cover and
wait for additional officers before approach

11. Running with your weapon:

a. Pro’s — Readily accessible
b. Con’s — High Risk of negligent discharge; weapon retention issues if
suddenly confronted by the suspect
(6) Pursuing Officer(s) Responsibility:
e. Pursuing Officers should terminate a Foot Pursuit:

1. If the officer believes that the danger to the pursuing officers or the public
outweighs the necessity for immediate apprehension of the suspect.

2. If ordered by a supervisor.

3. If the officer loses possession of their firearm.

4. If the primary officer loses communications with the dispatcher or cover officers.

5. If the primary officer is unsure of their location or direction of travel.

6. In buildings, structures, confined spaces, or otherwise isolated areas if the
suspect’s location is not known and without sufficient backup and containment of
the area.

f. Officers are reminded that if a foot pursuit is terminated for any of the above reasons, it

does not automatically follow that we abandon attempts to apprehend the suspect.
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was one of the first police departments in the nation to articulate a responsible set of
guidelines, and for that we commend the Department. Like other law enforcement
agencies, the DPD Training Bulletin lists factors that an officer should take into
consideration when contemplating whether to begin or end of foot pursuit. Likewise, the
DPD Bulletin contains few outright prohibitions. While the Denver Bulletin meets
national standards, there are ways in which to turn it into a best practice. Thel ACP
Modée Policy, which we recommend, is mor e prescriptive about when a police

officer shall terminate a foot pursuit:

D. Guidelines and Restrictions
1. The pursuing officer shall terminate a pursuit if so instructed by a
supervisor.
2. Unless there are exigent circumstances such as an immediate threat to
the safety of other officers or civilians, officers shall not engage in or
continue a foot pursuit under the following conditions:
a. If the officer believes the danger to pursuing officers or the public
outweighs the necessity for immediate apprehension.
b. If the officer becomes aware of any unanticipated circumstances
that substantially increases the risk to public safety inherent in the
pursuit.
c. While acting alone. If exigent circumstances warrant, the lone
officer shall keep the suspect in sight from a safe distance and
coordinating containment.
d. Into buildings, structures, confined spaces, or into wooded or
otherwise isolated areas without sufficient backup and containment
of the area. The primary officer shall stand by, radio his or her
location, and await the arrival of officers to establish a containment
perimeter. At this point, incident shall be considered a barricaded or
otherwise noncompliant suspect, and officers shall consider using
specialized units such as SWAT, crisis response team, aerial
support, or police canines.
e. If the officer loses possession of his firearm.
f. If the suspect’s identity is established or other information exists
that allows for the suspect’s probable apprehension at a later time
and there is no immediate threat to the public or police officers.
g. If the suspect’s location is no longer known.
h. If primary officers lose communications with EOC or
communication with backup officers is interrupted.
i. If an officer or third party is injured during the pursuit who
requires immediate assistance and there are no other police or
medical personnel able to render assistance.

Officers should employ other tactical alternatives as listed above, and may re-initiate a
foot pursuit if conditions change to the extent that a foot pursuit can be engaged in safely.
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j. If the officer loses visual contact with the suspect.
k. If the officer is unsure of his or her own location or direction of
travel.

The DPD Training Bulletin is of concern in two respects: it is abulletin and not part of

the Manual and there are too few bright line prohibitions.

As stated by the IACP in its Model Policy, "foot pursuits are inherently dangerous police
actions." The IACP goes even further in its Concepts and 1ssues Paper of February 2003
on the subject: "no officer wants to become engaged in afoot pursuit if it can be

avoided." TheFBI, inits Law Enforcement Bulletin, explains why:

On a daily basis, law enforcement officers encounter many situations that
potentially place them in grave personal jeopardy. While this depicts the nature of
the profession, all too frequently, officers increase the likelihood of personal

injury by their desire to apprehend offenders at all cost. Their keen sense of
justice and their desire to keep their communities safe from social predators
sometimes cloud their judgment, which can increase the possibility of harm to
themselves. While engaged in such activities as foot chases and vehicle
pursuits, officers often exhibit a tendency to rush into what can be described as
"the killing zone," that is, within a 10-foot radius of the offender....

Officers continually need to remind themselves that, when entering the killing
zone, they must become exceedingly aware of the increased possibility of injury
to themselves. For example, from 1990 to 1999, nearly 75 percent of officers
feloniously killed died within that 10-foot radius of the offender.*

Werecommend that Denver convert its bulletin into Department policy and tighten
it along thelines of the IACP Model Policy. Later in this Report, we identify foot
pursuits that should not have happened. These foot pursuits nonethel ess probably would
pass muster under the current Training Bulletin. In order to discourage such pursuits in
the future, the DPD should have the ability to hold them out of policy. To do so requires
bright line rules like those set forth in the IACP policy.

Lastly, we note that the DPD uses lineofduty.com in its foot pursuit training. The video

teaches bad habits and does not conform to prevailing national standards. Although the

0 EBI Law Enforcement Bulletin, Vol. 71, p.1 (March 2002).
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DPD trainer takes pains to point out inconsistencies between the video and the DPD's

Training Bulletin, we recommend that the Department produce a video of itsown on

this important topic.

X. Canine Palicy

The DPD's canine policy dates from 2005 and is contained in the Metro/SWAT Canine
Unit Manual. The policy meets prevailing national standards yet could be made even
better. In another context, PARC examined jury verdicts in canine cases that went to
trial. Five factors stood out in those cases where the jury found for the plaintiff:

1. A canine announcement was not made prior to deployment of the dog or the

announcement was not heard by the plaintiff or others in the vicinity, or

2. The canine was deployed on a juvenile, or

3. The crime committed by the suspect was relatively minor, or

4. The injuries sustained were serious, or

5. The dog did not immediately release the bite or the handler required that the

suspect be totally passive before the bite was rel eased.

A. Announcements

The DPD canine policy requires that a canine announcement being made three times,
including once in Spanish. The warnings are to be given inaloud, clear voice; the
handler is required to wait and listen for a response before releasing the dog; and the
language of the warning, at least in English, is standardized. The warning can be

dispensed with if there is an immediate danger to the officer and it is not tactically sound

to giveawarning. This latter point should be expanded to include an immediate danger

to third parties or others. Afterward, the handler must report the circumstances for

dispensing with a verba warning to a canine unit supervisor.
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Werecommend that the DPD consider augmenting its policy regarding

announcements to include the following:

1. The announcement should be made by amplification or public address
system whenever possible.

2. If significant time passes between the warning and deployment of the
dog, the warning should be repeated.

3. Sufficient time should be afforded before release of the dog to permit
third parties and bystanders to leave the area.”

DPD palicy currently states that no warning need be given "if there is an immediate
danger to the officer, and it is not tactically sound to give the verbal warning." When no
warning is given, the handler is required to "articulate the circumstances in writing" to a
supervisor who shall then make "a recommendation as to the validity of the
circumstances to the Commander of the Metro/SWAT Bureau for review." The
circumstances in which an announcement may be dispensed with should be spelled out

more clearly and advance approval should be required.

The Los Angeles County Sheriff's Department (LASD) has considered these issues and
has limited deployments without an announcement to instances where the suspect is
believed to be armed. It further requires that approval to dispense with awarning be
made in advance by the highest-ranking on-scene supervisor, preferably a lieutenant or
higher:

A recommendation to not make a canine deployment announcement must
be approved by the ranking Department supervisor in command at the
scene of the incident. A decision not to make a deployment announcement
should be made by a lieutenant or higher. When conducting area searches
for suspects believed to be armed, concerns for the safety of search
personnel may dictate that an announcement not be made. In these
instances, the canine handler will advise the on-scene supervisor of the
reasons for precluding an announcement and abide by subsequent
direction. Individual handlers shall articulate the justification for not
making canine announcements on a canine activation form and
supplemental report. These reports shall be reviewed by the [Metro/SWAT]

“! See, e.g., IACP Models Policy on law enforcement canines (August 1991) (Revised September 2001).
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captain and the Canine Review Committee

We recommend that a four-part test be employed to identify circumstances where

the announcement might not be given:

1. The foreknowledge that there is likely to be one or more suspects armed
with guns or another instrumentality likely to result in death or serious
bodily injury

2.in a contained location where an officer ambush was possible, combined
with

3. atactical demand for stealth or surprise based upon strong
considerations of officer safety,

4. and no reasonable alternative will suffice to extract the suspects.®

We recommend that the DPD adopt thisformulation and additionally require
advance approval along thelines of the LASD policy. The decision to dispense with
the warning should not be made by the handler alone. Among other factors, the liability
risk is simply too great and the potential for serious injury too high.

B. Juveniles and Other Vulnerable Persons
The DPD canine policy requires that handlers specifically consider "the age and/or
physical stature of the suspect, especialy in the case of juvenile suspects for whom the
level of injury from a canine bite may be much more severe than for an adult, and who
may not be able to follow the directions of the canine officer.” The DPD should
consder tightening this policy. The LASD does so in the following way, limiting

canine sear ches to:

Searches for felony suspects, or armed misdemeanor suspects, who are
wanted for SERIOUS crimes and the circumstances of the situation present
a clear danger to deputy personnel who would otherwise conduct a search
without a canine. Searches for suspects wanted for Grand Theft Auto shall
be limited to those who are reasonably believed to be adults, and are
reasonably believed to be the driver of a confirmed stolen vehicle. Known

2| ASD Field Operations Directive 86-37 (Revised April 1999) (emphasisin original).

“3 Based on LASD Field Operations Directive 86-37 (Revised April 1999); IACP Law Enforcement Canine
Model Policy
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passengers, absent extenuating circumstances, should not be searched for
with the use of a police service dog. (Emphasis in original.)*

Werecommend that the DPD consider inclusion of thisor similar language. The
IACP Model Policy also providesthat canines" should not be used to apprehend
anyone suspected to be under the influence of drugs or alcohal if no other crimeis
involved, nor the mentally disturbed if no other crimeisinvolved." *° We

recommend inclusion of these concepts also.

C. Seriousness of the Crime
The Department of Justice and the IACP, in ajoint statement, recognize that canine
searches should be limited to persons "suspected of having committed a serious or violent
felony.™® The DOJ Consent Decree in Prince George's County provides that canine
searches be limited to "situations ... in which the suspect is wanted for a serious felony or
is wanted for a misdemeanor and is either known to be armed or is reasonably believed to
be armed based upon particularized, specific facts.”’ Asnoted above, the LASD limits
sear ches to felony suspects or armed misdemeanants wanted for serious crimes. We
recommend that the DPD consider similar restrictions and adopt the LASD policy

or equivalent language.

D. Off-Leash Searches
Denver permits off- leash searches in open areas. In its Memorandum of Agreement with
Cincinnati, DOJ limited off- leash searches to "commercial buildings or instancesin
which the suspect is wanted for an offense of violence or reasonably is suspected to have
aweapon.”® Unquestionably, it is more difficult to control a dog off-leash. Thedog
may be substantially out ahead of the handler. It may hold the bite for too long. We

44 LASD Field Operations Directive 86-37 (Revised April 1999)

5] ACP Law Enforcement Canine Model Policy, A (6), p.2 (as revised September 2001).

48 United States Department of Justice and | ACP Recommendations on Police Service Dogs.
“" Prince George's County Consent Decree, January 22, 2004 34, p. 9.

8 Memorandum of Agreement, April 12, 2002, (C)20(b).
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recommend Denver consider restricting off-leash searchesin open areas.

E. Releasing the Bite
In setting forth the duties and responsibilities of canine officers, the DPD policy states
that "all Police Service Dogs will be trained to immediately disengage from the pursuit or
physical canine apprehension on command of the canine officer."® In so doing, the DPD
laudably appears to recognize the danger of greater injury the longer the dog holds the
bite on a suspect. It isthe practice in some law-enforcement agencies for the dog to
continue to bite until the suspect is absolutely passive. That practice has led to
unnecessary injury because of afailure to recognize that most persons will struggle while
being bitten. In recognition of this potential, law enforcement agencies have augmented

their rules for release of the bite along the following lines:

In keeping with the [Department's] use of force policy, wherein we are
mandated to use only the level and amount of force necessary to overcome
resistance, the following direction relating to the use of [Department]
canines will be adhered to by all handlers. In situations where a ... canine
finds or bites a suspect, the concerned handler will as rapidly as possible
assess the need for their canine to contain or seize the suspect. At the
first possible moment that it is determined that the suspect is not
carrying a weapon, the canine will be called off. This will be
accomplished without delay. Handlers will factor into their call-off
decision the fact that the average person will struggle if being seized by a
canine. This struggling, alone, will not be cause for not calling of the
canine’

We recommend that the DPD Canine Policy be augmented to include the language

cited above or similar language.

F. Handler control
Althoughit is a mistake to classify canines as deadly force per se (courts have explicitly

rejected this approach), few will argue that a police dog is incapable of causing serious

9 Metro/SWAT Canine Unit Manual, p. 3 (emphasisin original).

0 L ASD Field Operations Directive 86-37 (Revised April 1999) (emphasisin original).
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bodily injury. As such, there is a premium put on a handler's ability to control the dog at
al times. The 11th Circuit stated:

The severity of an apprehended suspect's injuries can be reduced if the handler
has complete control over the actions of his dog. With such control, the handler
can recall or restrain the dog before a bite even occurs. Alternately, the handler
can quickly remove the dog from the apprehended suspect, minimizing the
possibility that the suspect will be further injured in an ensuing struggle. Since a
police dog that is apprehending a fleeing suspect is often far in front of its
handler, canine law enforcement training stresses the use of oral commands,
which the dog can obey even when its handler is at a distance.... In addition, the
evidence established that the canine unit's handlers often used very long
leashes—up to thirty feet in length—and that the length of these leashes was
blamed by some for the officers' lack of adequate control over their dogs and the
resulting high frequency of injury to apprehended suspects.

Because a dog's responsiveness to its handler's commands may erode over
time, police dogs need continual training to assure that they will perform
responsibly. To ensure that misbehaving dogs receive prompt corrective
training, a strict performance monitoring system is necessary.*

DPD policy aludes to the importance of handler control when it states that prior to
releasing the dog off- leash a handler must consider "circumstances that may adversely
impact the handler's ability to assure uninterrupted handler control of the canine if off-
lead." Werecommend that the DPD regularly test its handlersin real-life scenarios
on their ability to control the dogs on leash and off leash; when the dog isordered to
release a bite; when the dog isordered to bite; and whether the dog can bark and
hold without biting.

XI.  Shooting at or from M otor Vehicles

In a clear national trend, law enforcement agencies are demanding that officers move out
of the way and restrain themselves from firing at moving vehicles. The IACP explains it
thisway:

Another modification addressed in revisions of the Model Policy on Use of
Force involves shots fired at or from moving vehicles. The model policy
takes the position that this issue, like that of warning shots, must be

1 Kerr v. West Palm Beach, 875 F.2d 1546, 1550-51 (11th Cir. 1989).
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governed by the overall use-of-force policy. However, it must be made
clear that there are substantial additional risks in the discharge of firearms
under these conditions. The likelihood of misses and subsequent risks of
errant shots harming innocent parties is increased under these

conditions. It is also improbable that an officer could stop a vehicle or its
operator in this manner without causing death or serious injury.

Therefore, these are among the factors that counsel against such actions
other than in the most extreme circumstances.

The model policy takes the position that “decisions to discharge a firearm
at or from a moving vehicle shall be governed by this use-of-force policy
and are prohibited if they present an unreasonable risk to the officer or
others.”

Again, training is essential in implementing this policy. Officers must
recognize that such actions are only permitted under extreme
circumstances and, because they generally involve a higher potential risk,
they carry a higher burden of justification for use. It must be understood
that the use of firearms under such conditions often presents an
unacceptable risk to innocent bystanders. Handguns are generally
ineffective in attempts to disable a motor vehicle, if in fact this is the intent
of their use. And even if successfully disabled, the vehicle will most likely
continue under its own power or momentum for some distance thus
creating another hazard. Moreover, should the driver be wounded or
killed by shots fired, the vehicle will almost certainly proceed out of control
and could become a serious threat to officers and others in the area.

Most conventional police firearms, in fact, will normally fail to penetrate
automobile bodies, or steel-belted automobile tires that are in motion, and
frequently do not penetrate auto safety glass. Again, as in the case of the
use of warning shots, firing at a motor vehicle is an extreme measure that
may only be taken under highly unusual circumstances and generally
when all other reasonable alternatives have been exhausted or would be
perceived as unacceptable.

There are circumstances in which trained tactical officers with appropriate
weaponry may take such actions if deemed appropriate by command
personnel. Even under these circumstances, such actions should be
taken only if the action does not permit an unreasonable risk to officers or
others, when reasonable alternatives have been exhausted, when failure
to take such action would probably result in death or serious bodily harm,
and then only when due consideration has been given to the safety of
innocent bystanders. In many cases involving the discharge of firearms at
a moving vehicle, it is based on the contention that the driver was
intentionally attempting to run the officer down. One of the simplest
alternatives to the use of a firearm in this instance is to move out of the
vehicle's path and/or seek cover.*

52 |aCP concept paper on model use of force policy, pp.5