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\ a nx.ea‘h‘*J / Mitchell R. Morrissey, District Attorney - Second Judicial District _
SENVER 501 W. Colfax Avenue, Dept. 801, Denver, CO 80202 B e 20 913 900
April 27, 2010

Gerald Whitman

Chief of Police

Denver Police Department
1331 Cherokee Street
Denver, CO 80204

RE: Investigation of thehooting death of Zak
Edward Robert Reevedpb11-26-74,
DPD#47338Q by Officer David Timmerman
#05021, on April 14, 201Q at 2707 Ulster Street
Denver, Colorado.

Dear Chief Whitman:

The investigation and legal analysis of #imoting death afak Edward Robert
Reeves (liarRdeen mspe)ed, and | conclude that under applicable Colorado
law nocriminal charges are fileable agai@fficerDa v i d Ti moffeer man (A
Ti mme r .nMy deei$ion, based on criminkdw standards, does not limit
administrative action by the Denver Police Department wherenomnnal issues can be
reviewed or civil actins where lesstringent laws, rules and legal levels of proof apply.

A description of the procedure used in the investigation of this offie@tved shooting
and the applicable Colorado law is attached to this letter.

STATEMENT OF FACTS

Thevoluntaryswornvideotaped statement of OfficEéimmermanto investigators
is consistent with and corroborated tng witnesses to this incideand all of the
physical evidence developed in the investigatibhe officer and othewitness
statements in combinationith the physical evidence paint a very clear picture of what
occurred.

OnApril 14, 2010, atl:45a.m, Reeve8wife ( A Mr s . dRled314® 0 )

report herhusbandas fAnot acting righMsdeehems a kni f e

reportedReeves wasayingfisomeone was chasing him and the police department is after

hi m. o Sdaletakertbat Reeveshree ver acted this way befor
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behavingabnomal today, including at work. o She
indicated their three chitdn were in an upstairs bedroom.

After the call takerobtainednitial information,Denver police officers were
dispatched téhe Reevedresidence at 2707 Ulster Street at 1advi Officer
Timmermanwas the first to arrive at 1:51 a,rfollowed by Oficers S.SchantzR. Hild,

W. Murray, Technician C. Wilcoxand Sergeants G. West and J. Mohine officers
staged at East #6Avenue and Ulster Street to prepare to approach the resideffoeer
Schantavast he Al ess | et hamnedwith f less ethaFooty @O)mm  wa s
Launcher: Officers Timmerman and Schantz are C.I.T. traiaed certified’

At 1:51a.m, Mrs. Reeves reported she hadially found Reeves sitting in the
dark with the knives, but he was now standing in the frontvdaypwith a knife in each
hand, holding them épa largemeat cleaveand a steak knifé He had not harmed
anyone in the residence. At 1:82n, she indicated Reevess saying he was talking to
an owl. At 1:54a.m, she said Reeves had never behawedthis before. The calaker
indicated Mrs. Reevesasrepeatedly ashg Reeves to put the knives down.

At 01:5550 a.m,Mr s . Reeves reported Reeves was
al i Amd, le®s than one minute later,04.:56:46a.m, Mrs. Reevs, who was inside
the house throughout thel9l call,told thecall takershe thought she heard a shot fired.

In his sworn videotaped interviewith investigatorsOfficer Timmermarsaid he
responded to a radio call on a domestic at 2707 Ulster Stieamnet with other officers
at 28" Avenue and Ulster Streantil a sufficient number of officers were present
Officer Schantavas armed witlaless lethaForty (40)mm LauncherThe officers
discussed their method of approach to the reside@égcer Timmerman was designated
as the contact officérthe officer who would speak with ReeveSergeant West and
another officer covered the back of the houde.and Gficer Schantz stopped at the
northeast corner of the perimeter fence of the residendeeOfimmerman said the
dispatcher had aired that the suspect had said hénetigoing alived He saw Reeves
on the front porch of the residenoethe front doorwawvith a knife in each hand. He
said toReeves Zakk why dondt you paotve cdrotalkrio yporReevdsni v e s

1 See attached photograph of #arty 40)mm Launcher. Less lethal officer An officer trained in the principles of

less lethal force and the use of less lethal weapons. One who is authorized by the Department to carry and deploy one
or more of the weapts in the performance of their dutigSorty (40) mm Launcher: Either a single round or muiti
launcher, department approved, with fixed stock and rifle baFatty (40) mm Projectile: Only Department

approved and issued specialty impact munitions neageployed.Acceptable use®f a less lethal shotgun or forty

(40) mm projectile includga.) To incapacitate a combative or physically resistive person whose conduct rises at least
to the level of Active Aggression. The purpose is to neutralize therp&rghe point they can be safely controlled and
taken into custody. This use of force option becomes necessary when other force options would be inappropriate or
ineffective under the circumstances and it is reasonable and necessary in order to@teaigtiaving to use deadly
force. (Active Aggression is defined as a threat or overt act of an assault, coupled with the present ability to carry out
the threat or assault, which reasonably indicates that an assault or injury to any person is in@Rn@nj.As a

defensive weapon option in situations where it is likely to prevent an officer or a third person from being seriously
injured or killed. OR(c.) To incapacitate a suicidal person who cannot be safelyateatrwith other force options.

2 C.L.T. (Critical Incident Teamofficers are trained to respond and assist on catisi®hature.

Information about the C.I.T. program can be accessed through the Denver Police Department website.
3 See attached photographs of the edged weapons.
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ignored the command amsimediately started running off the porch, through the front

gate and toward him and the other officers. Officer Schantz fired a round frérartiie

(40)mm Launchewhen Reeves was near the froeni¢e gate The projectiledid not

appear taffect him Reeves ran past him at the other officers, including Officer Schantz.

With the knives still in his hands, he was yelling, but Officer Timmerman could not

discern what Reeves was saying, if anythifitpe officers were all retreating in different
directions to avoid Reeves0 attack. One of
crossfire danger. Officer Timmerman said he did not want to shoot at that time because

of a concern of hitting aafficer.

Officer Timmerman said he had his service pistol trained on Reeves as he
continued his armesbprint atone officer, then another. When Reeves closed to within 10
feet of Officer Timmerman and ignored his co
fired a single shot and Reevedl face downto the ground. Officer Timmerman saw one
knife by Reevesvhich was taken by another officer and moved away fiom He
warned other officers there was another knife under Reeves. That knife was also moved
awayfrom Reeves. Officer Timmerman said he was removed from the scene and taken
to Denver Police headquarters where he remained sequestered until giving his voluntary
sworn statement to investigators.

Officer Timmerman told investigators that Reeves neverpdied with any
commands given by the officersle said he feared for the other officers and himself as
Reeves closed the separation between them. Reeves just continued to chase them with
knives in hand until he was shot.

At 1:57a.m, emergency medicaésponse was requestaadnotice was received
that the incidaenvdbl|l was aihodnm thinpaverrFireAt 2: 02
Department was oscenewith medical personnelAt 2:04a.m, an ambulance from
Denver Health Medical Centaiith Paramedison boardvasreported on sceneReeves
was transported by ambulance to University Hospital. He was pronounced dead by Dr.
Hoyte at 2:40 a.m.

Dr. Michael Burson performed the autopsy on the body ofRfadkveson April
14, 2010 Reeves deatlvascause by asingleperforatinggunshot wound that entered
hisright chest and traveled across his hatymaging both lungsThe bullet was
recoveredn his bodyin the leftside of hisback.

Officer Timmermantold investigators that hired one shofrom his Glock 17
semtautomatic pistol The weapon was being carried withrbdndsin the magazine
andoneadditional round in the chamiéesa total of18 rounds When the weapon was
unloaded by Denver Police Department Crime Laboratory persa&itelthe kooting
there werel6 live rounds in the magazirend1 live round in the chambéra total of17
rounds This is consistent with firing or@und.

Officer Schantzold investigators that higed oneshotfrom hisless lethaForty
(40)mm Launcher A single spenforty @Omm fAsponged projectile was
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the scene. ThEorty @0)mm Launcher was also recovered at the scene. iigotiswere
locatedi n | ocati ons consi Sstatementtovnivestigatof3f f i cer

Reevegriminal histoy lists felony arrests for Burglary, Larceny, Trespassing and
Parole violation. His misdemeanor arrests include Criminal Mischief, Disturbance,
Assault, Flourishing a Weapon, and Driving Under the Influence.

LEGAL ANALYSIS

Criminal liability is estabkhed in Colorado only if it is proved beyond a
reasonable doubt that someone has committed all of the elements of an offense defined
by Colorado statute, and it is proved beyond a reasonable doubt that the offense was
committed without any statutordgecagnized justification or excuse. While knowingly
or intentionally shooting another human being is generally prohibitadsasilor
homicidein Colorado, the Criminal Code specifies certain circumstances in which the
use ofphysical force odeadly physial force by a peace officer is justified. As the
evidence establishes taéevesvasshot byOfficer Timmerman the determination of
whethertheir conduct was criminal is primarily a gsten of legal justification.

C.R.S.181-707 defines the circumstaes under which a peace officer can use
physical force andeadly physical force in Colorado. In pertinent part, the statute reads
as follows:

(1) Except as provided in subsection (2) of this section, a peace officer is justified
in using reasonable drappropriatghysical forceupon another person when and
to the extent thdte reasonably believes it necessary

(@) To effect an arrest or to prevent the escape from custody of an
arrested person unless he knows that the arrest is unauthorized; or

(b)  To defend himself or a third person from what he reasonably
believes to be the use or imminent use of physical force while
effecting or attempting taffectsuch an arrest or while preventing
or attempting to prevent such an escape.

(2) A peace officer igustified in usingdeadly physical forceupon another
per son ¢é hereasgnablybaigves that itis necessary

(@ To defendhimself or a third person from what he reasonably
believes to be the use or imminent use of deadly physical force
or
(b) To effect tke arrest or to prevent the escéjmen custody of a
person whom he reasonably believes:
1. Has committed or attempted to commit a felony
involving the use or threatened use of a deadly weapon;
or

4 See attehed photographs.
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2. Is attempting to escape by the use of a deadly weapon
or

3. Othewmise indicates, except through a motor vehicle
violation, that he is likely to endanger human life or to
inflict serious bodily injury to another unless
apprehended without delay.

Section 181-901(2)(e) of the Colorado Revised Statutes defines thesterm
fiDeadly wepdpdbéadly gsfoliowsi cal f orceo

fiDeadly Weapordo means any of the following whigh the manner it is usear
intended to be usad capable of producing death or serious bodily inj{jyA
firearm, whether loaded or unload¢l) A knife; (Ill) A bludgeon; or (IV) Any
other weapon, device, instrument, material, or substance, whether animate or
inanimate.

ADeadl y p h yasforcedhe intended,ma&twal, and probable
consequences of which is to produce deathydndh does,in fact, produce
death.

Of ficers are entitled to rely on the doct
conditions and circumstances are such that a person would reasonably believe,
erroneously or not, that action was necessary. See, Peopl&wid,d55 Colo. 551,
395 P.2d 1001 (1964), People v. Silva, 987 p.2d 909 (Colo. App. 1999). Itis immaterial
whether the suspect was actually trying to injure the officers or another, so long as a
reasonable person, under like conditions and circumstanoesd believe the
appearances were sufficientramuire the action taken.

It is fundamental that the law of seléfense, which is
emphatically a | aw of necessity, involves
upon appearances, even though such appesranay prove to have been
deceptive; also the question of whether the danger is actual or only
apparent, and as well the fact that danger is not necessary, in order to
justify one in acting in selflefense. Apparent necessity, if well grounded
and of sucla character as to appeal to a reasonable person, under like
conditions and circumstances, as being sufficient to require action,
justifies the application of the doctrine of sd#fense to the same extent
as actual or real necessity. Young v. Peoplé, @274, (Colo. 1910).

The test for justifiable self defense or defense of others requires that, given
the totality of the circumstances, a person reasonably believed that he or another
person was being subjected to the use or imminent use of unlawsit@hprce
or deadly physical force and that he used a degree of force that he reasonably
believed to be necessary to protect himself or another person.

Therefore, the question presented in this case is whether, at the Offizert
Timmermarfired theshotthat a u s e d R e,&e/reasobably eleveth thReeves

5



wasdirecting orwasabout to directleadly physical force againSffficer Timmermanor
another persanin order to establish criminal responsibility an officer knowingly or
intentionally causinghe deathto another, the state must prove beyond a reasonable doubt
that the officer doing the shooting either did not really believe in the existence of these
requisite circumstances, or tifeydid hold such belief, that belief was, ighit of all

available facts, unreasonable.

CONCLUSION

Officer Timmerman and his fellow officers responded to Mrs. Reevecall-
1 for assistance in controlling her husband who assbiting delusional behavior while
armed with @l 2 meat cleaver andXh 3 kiife. The couplé 3 young children were in
the residenceAs the officers approached the residence to make contact with Reeves,
rather than complying with the f f i corermasdé&o drop the knives and talk with them,
he attacked them withweaponin each hand. Officer Schantz attempted to neutralize
and control Reeves by shooting him with the less Idtbety @O)mm fA s pongeo
projectile, which had no affect on him. The officers retrefitma his armed attack an
effort to create separatiorofn the charging Reevesid avoid having to use deadly
force. While doing so, they also needed to contain him and prevent him fremteeng
his house or endangering any othesidents in the areReevedocused on and chased
Officer Schantand othewfficerseastinto Ulster StreetAs Officer Schantz circled
back to thewvestside of Ulster Street, Reeves was closing distance on him. All of the
officers were attempting tmaintain a separatidnom Reeves and in so doing were in
crossfire positions. With Reeves closing to withiten feet Officer Timmermarfired a
single shot that stopped themed attack

Reeveéconduct before the officers arrived and during their contact with him
suggest an intention on his part to force them to shoot Rimor o police arrival,
Reeves told his wife he was goingftass his kids goodbye His wife said he knelt and
prayed. And, he told her he would not be taken aliis. actions did not indicate an
intent to cause harm to his wife and childrdinese actios) combined withaggressively
attackng six armed Denver police officerandcontinung to assail them after being
struck by the~orty @0)mm spongeprojectile suggests a clear intentftirce theofficers
to shoot him Why he sought this result is teb speculation Had Reevesimply
complied withthe dficers éommandgo stop and drop the weapotise confrontation
would have ended peacefully at that time.

Basd on a review of the totality of facts developed in this investigaDéficer
Timmerman was <c¢clearly justified in firing the s
Therefore, this is a justifiable homicid@fficer Timmerman is commended for his
weapon control in firing a single shot under circumstances of extreme danger to himself
and dher officers. The facts suggest a clear intent on the part of Officer Timmerman,
Officer Schantz and the other officers tteenpt to avoid having to use deadly force.

The attached document entitled Offidavolved Shooting Protocol 20is
incorporaté by this reference. The following pertinent statement is in that document:
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Al n mo sibvohed shootingsithe filing decision and release of the brief decision
letter will occur within twato three weeks of the incident, unless circumstances asa c
require more time. This more compressed time frame will allow the Denver Police
Department administrative investigatio t o mo v e f or wdnractordamce e
with the protocol, the administrative and tactical aspects of the event will besseidiley
the Manager of Safety and Chief of Police in their review and administrative decision
letter.

We will open our filefor in-person review at our officg0 days from the date of
this letter The Denver Police Department is the custodian of regetdted to this case.

gui

As in every case we handle, any interested party may seek judicial review of our decision

under C.R.S. 16-209.

Very truly yours,
&J ‘2.// '/lé/ \.

Mitchell R. Morrissey \
Denver District Attorney

cc: Officer David TimmermanDavid Bruno, Attorney at LawBryan Reynolds, Attorney at Lawphn W.
Hickenlooper, Mayor; All City Council Members; Alvin J. LaCabe, Jr., Manager of Safdg};
Thompson, Deputy Manager of Safety; Mary Malatesta, Deputy Manager of Jaéefigt Fine, Denver
City Attorney; John Lamb Deputy Chief; Michael Battista, Deputy Chiéiave Fisher, Division Chief;
David Quinones, ision Chief, Mary Beth Klee, Division Chieffracie Keesee(Greggory LaBerge,
Crime Lab CommanderJoe Montoya,Captain; Jon Priest, Lieemant, HomicideKathleen Bancroft
Lieutenant; Sergeant James Kukuris, Homicide; John Coppedge, Sergeant, Honleigetive Bruce
Gibbs Homicide; Detective Tamara Molyneaux, Homicidéphn BurbachCommander, Civil Liability
Bureau; Chuck Lepley, FirsAssistant District Attorney; Lamar Sims, Chief Deputy District Attorney;
Doug Jackson, Chief Deputy District Attorney; Henry R. Reeve, General Cogef, Deputy District
Attorney; Richard Rosenthal, Office of the Independent Monitor.
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Officers approeh totheresidence
& Off. Schantd position with the
Forty (40)mm Launcher
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Reevesd appro
pursuing the officers




