
 
 
 
 
April 30, 2007 
 
Gerald Whitman 
Chief of Police 
Denver Police Department 
1331 Cherokee Street 
Denver, CO 80204 
 

RE: Investigation of the wounding of Gustavo Cruz, 01/20/86, 
DPD #633640, by Officer Damon Bowser, #00075, on March 29, 
2007, in the 4600 block of Lincoln, Denver, Colorado. 

Dear Chief Whitman: 
  
 On March 29, 2007, at approximately 9:20 p.m., Officers Damon Bowser, 00075, and Chuck 
Porter, 95094, were on patrol in the area of 47th Avenue and Lincoln Street when their attention was 
drawn to a speeding 1996 red four door Saturn.1  The vehicle was being driven by a person later 
identified as Gustavo Cruz.  Rather than stopping when the officers turned on their overhead lights, 
Cruz attempted to elude the officers by speeding up.  While attempting to turn onto Lincoln Street 
from 47th Avenue, Cruz lost control of the vehicle and drove over the curb through a chain-link fence 
and crashed into the front porch of the corner home at 4695 Lincoln Street. 

 Cruz immediately jumped out of the vehicle and fled on foot.  He was the only occupant of the 
vehicle.  Officer Bowser was driving the police vehicle.  He exited the vehicle from the driver’s door 
and pursued Cruz between the houses, then southbound down the alley.  Officer Porter exited the 
passenger door and took a parallel route in an attempt to cut off Cruz.  Cruz cut into an alley driveway 
behind 4661 Lincoln Street and quickly climbed over the fence into the backyard of 4653 Lincoln 
Street.  Officer Bowser was in close pursuit and as he approached he saw Cruz in the backyard 
approximately 15 feet away.  Cruz had stopped and turned to face Officer Bowser.  He was pointing a 
semi-automatic pistol with a black grip and body and a silver slide directly at Officer Bowser.  Officer 
Bowser drew his service pistol as he was still running and fired a shot as he moved to his right toward 
cover.  As Officer Bowser sought cover Cruz tracked him holding the firearm in both hands with 
outstretched arms.  Officer Bowser then fired a second shot at Cruz within a second.  Cruz fell to the 
snow-covered ground.  Officer Porter arrived immediately after the second shot was fired.  Cruz got 
up and fled between houses toward Lincoln Street.  Officer Porter was not in a position to see Cruz’s 

                                                 
1 The exact time the traffic stop was initiated is unknown because of delays by the officers in making notification to the 
police dispatcher during this incident. 
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actions at the time the shots were fired by Officer Bowser.  Officer Bowser and Cruz are the only 
witnesses to the final frames of the shooting. 

 Officers Bowser and Porter first independently searched for Cruz and then searched together 
without success.  At approximately midnight, Cruz walked into the Fitzsimmons Medical Center.  He 
was brought to the hospital by his parents.  He had a single gunshot wound that entered above the 
buttocks on his back left side and traveled laterally exiting near the mid-line of his left hip area.  Cruz 
gave a false name (Juan Campos) and said he had been shot near Colfax Avenue and Peoria Street.  
Cruz was later transferred to University Hospital.  He was interviewed by Detective Aaron Lopez.  
During this interview, Cruz admitted to his true identity and that he was shot by the police.  Cruz 
denied that he ever had a gun.  However, he stated that there was a BB-gun in the trunk of the crashed 
vehicle he was driving.  Cruz described the gun as being “small, black, and looking like an 
automatic.”  On March 30, 2007, at 1:15 p.m. homicide Detectives Tyrone Campbell and Troy 
Bisgard executed a search warrant on the vehicle.  A thorough search of the vehicle resulted in no BB-
gun being found.  The search did, however, result in the recovery of a box of ten CO2 cartridges in the 
glove box that are used with BB-gun weapons. 

 On March 31, 2007, Detectives Aaron Lopez and Maria T. Garcia conducted a video-recorded 
interview with Cruz at Denver Police Headquarters.  Cruz admitted that he was using cocaine on the 
night he was shot.  He said he snorted two lines of cocaine at about 9:00 p.m. (21:00 hours) that night 
at work.  This was approximately 20 minutes before the police contacted him.  He was on break from 
work when the police tried to stop him.  Cruz said the reason he fled was because he was afraid and 
was not supposed to be driving.  He thought he could out run the police.  He continued to deny that he 
pointed a handgun at the officers.  After being shot he said he ran and hid in the same alley about three 
houses away.  He hid for about 20 minutes and was aware police were looking for him.  Cruz said 
when he uses cocaine he gets scared and his girlfriend says he becomes paranoid and angry.  He stated 
he gave a false name at the hospital because he doesn’t have insurance and the police were looking for 
him.  He continued to claim that the BB-gun was in the trunk of the vehicle.  He said it was hidden 
behind some carpeting.  On April 2, 2007, at 11:15 a.m. homicide Detective Tyrone Campbell 
conducted a second search of the vehicle and once again no BB-gun was found in the trunk or in any 
other part of the vehicle. 

In accordance with protocol, on March 30, 2007, at 1:00 a.m. Officer Bowser’s weapon was 
collected in the Denver Police Crime Lab.  His service weapon is a .45 caliber Glock model 21 semi-
automatic pistol.  At the time of the shooting, Officer Bowser was carrying the pistol with 13 rounds 
in the magazine and 1 round chambered.  When checked by Crime Lab personnel there were 12 live 
rounds in the weapon.  This is consistent with 2 shots being fired during this encounter. 

Investigators recovered two Speer .45 caliber shell casings at the location Officer Bowser fired 
the two shots at Cruz.  Subsequent testing confirmed these two shell casings were fired from Officer 
Bowser’s service pistol.  A spent bullet was recovered on the south side of 4653 Lincoln Street by the 
wood fence.  A second spent bullet with suspected blood on it was recovered on the sidewalk in front 
of 4651 Lincoln Street.  The bullets were determined to be consistent in class and manufacturing 
characteristics with the ammunition used by Officer Bowser, but could not be positively identified as 
being fired from his service pistol.  The test results combined with circumstantial evidence suggests 
both bullets were fired from Officer Bowser’s service pistol.  Investigators believe the second bullet is 
the bullet that caused the wound to Cruz and that it fell from his clothing as he was fleeing. 
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In accordance with protocol, Officer Damon Bowser was sequestered at Denver Police 
Department headquarters after the shooting until he gave his voluntary sworn videotaped statement to 
investigators.   The following is a summary of his statement. 
 

Officer Bowser stated he is assigned to the Gang Bureau and was working in uniform.  
He and his partner, Officer Chuck Porter, saw a vehicle speeding and driving far too 
fast for the snow and ice conditions on 47th Avenue.  He attempted to catch up to the 
vehicle and when he got within about 2 blocks of the vehicle he turned on his over-
head lights.  Rather than pulling over, the vehicle sped up.  The vehicle was going too 
fast to make the turn onto Lincoln Street and crashed into the corner house at 4695 
Lincoln Street.  The driver (hereafter “Cruz”) ran between the corner house and 
second house into the alley.  Cruz then ran southbound in the alley with Officer 
Bowser closing distance on him.  He was approximately 30 feet behind Cruz and 
Officer Porter was 40 to 50 feet behind Officer Bowser.  He could not tell if Cruz had 
anything in his hands during the foot pursuit.  He stated officers are trained that hands 
are the primary focus in these circumstances when they have not had an opportunity to 
do a pat-down for weapons.  Cruz had a white hooded sweatshirt pulled tight around 
his head and he could not see his face.  He repeatedly identified himself as “Police” 
and commanded Cruz to “Stop” and “Get on the ground.”  Cruz cut into an area by a 
garage into a backyard.  He said he did not call in the vehicle or foot pursuit to the 
police dispatcher and did not know if Officer Porter did so (Officer Porter did not.).  
He said he was yelling verbal commands at Cruz during the foot pursuit.  He said he 
was concerned with keeping Cruz in constant sight and was trying to anticipate where 
he was going to go.  As Cruz turned into the backyard he lost sight of him 
momentarily.  He quickly pied the area to keep from exposing himself to danger in the 
event Cruz was armed.  He heard something clatter on the ground and thought Cruz 
may have dropped a weapon.  He looked down quickly but did not see anything.  He 
was still running but was trying to slow himself a little. 
 

Officer Bowser said he saw Cruz climbing over the fence between the houses.  
He could see Cruz’s hands on top of the fence as he was climbing over it.  He saw 
Cruz drop to the ground on both feet “like a broad jumper.”  He thought Cruz was 
exhausted because Cruz was crouched down with his hands on his waistband.  He was 
still moving toward Cruz on the opposite side of fence.  Officer Bowser was in an 
awkward and vulnerable position.  He saw Cruz spin to the right and square directly at 
him.  Cruz was pointing a semi-automatic pistol with a black grip and body and silver 
slide at him.  Cruz was holding the gun in both hands with his arms outstretched.  He 
yelled at Cruz, “Don’t do it!”  He said he was terrified and his first reaction was to try 
to move to cover.  As he began to do so, he saw Cruz was tracking him with the gun.  
He said he was “waiting for the bang.”  This all happened within about a second.  He 
drew his service pistol while moving southeast toward cover.  He said he was 100% 
positive Cruz was intent on killing him because of his tracking conduct.  Officer 
Bowser fired one round.  He was in a position higher than Cruz and was firing at a 
downward angle while trying to get to cover.  After the first shot was fired, Cruz 
moved from his stance by turning to his left as he held the gun in his right hand with 
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his arm outstretched aiming the gun back at Officer Bowser.2  Officer Bowser fired a 
second shot.  Cruz stumbled forward and hit the fence.  He saw the gun fall to the 
snow-covered ground.  He believed Cruz was now trying to flee and was no longer a 
direct threat.  Officer Bowser holstered his weapon.  Cruz got up and ran directly 
eastbound between the houses toward Lincoln Street. 

 
Officer Bowser concluded he should not go through the “fatal funnel” created 

by the houses because he would have no where to go if Cruz turned on him.  He said 
he had reached the point where he wanted to slow things down.  He reached for his 
police radio and it was gone.  He realized it was his radio that made the “clatter” noise 
in the alley during the foot pursuit.  He said his first concern was that other officers 
would be coming in and they needed to be warned that an armed suspect was at large 
in the area.  He said he assumed Officer Porter had aired the incident.  He said Officer 
Porter was looking at him and had his (Officer Porter’s) radio in his hand.  He said 
Officer Porter appeared to be calm and composed and was talking on the radio.  He 
said he did not get on the radio in order to keep the “air open.” 

 
He saw a very large man in the front yard across Lincoln Street who gave him 

a very curious look.  He approached the man, who stated, “Hispanic male—white 
hood—he ran down to the green and white house and jumped the fence—fell on his 
ass—went into the alley.”  Officer Bowser yelled at Officer Porter who was on the 
police radio “just doing stuff.”   Officer Bowser said at the time of the encounter he 
did not know if Cruz fired at him.  After the shooting he checked himself for any 
injury before re-engaging Cruz.  He does not now (at the time he was giving the 
statement) believe Cruz fired at him. 
 

Officer Bowser said that after a few minutes Officer Porter and he had cleared 
the north half of the block.  In the process he found a .45 caliber spent bullet in the 
center of the sidewalk in front of 4651 Lincoln Street.  He had also gone to the 
location the witness told him Cruz had gone and he found two footprints on the 
retaining wall by the green and white house.  There was also blood on the fence at that 
location. 
 

Officer Bowser said he did not make any calls to the police dispatcher 
concerning the incident.  He said it is his practice to get on the radio after he has 
stabilized the situation he is in.  He said he would immediately call the dispatcher if 
there were a shooting.  He said that would be the appropriate thing to do.  He said he 
saw Officer Porter on the police radio and saw him go back to their police car.  He 
believed Officer Porter was keying his shoulder mic and talking.  He did not hear what 
Officer Porter was saying on the police radio.  He said he assumed Officer Porter was 
making the appropriate calls and notifications. 
 

                                                 
2 Cruz’s body position, as described by Officer Bowser, is consistent with the wound sustained by him.  This supports a 
conclusion that the second shot fired by Officer Bowser caused the wound to Cruz. 
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In accordance with protocol, Officer Chuck Porter was sequestered after the shooting until he 
gave his voluntary sworn videotaped statement to investigators.  The following is a summary of his 
statement. 

Officer Porter stated he saw a vehicle traveling westbound on 47th Avenue at a 
high rate of speed with no lights on.  The vehicle was not stopping at stop signs.  His 
partner, Officer Bowser, was driving and initiated an attempt traffic stop by turning on 
the overhead lights.  The suspect (hereafter “Cruz”) did not pull over.  Officer Porter 
said Cruz was a couple of blocks ahead of the officers and was not going to stop.  At 
47th Avenue and Lincoln Street, Cruz was going too fast when he attempted to turn 
southbound onto Lincoln Street.  He skidded out of control, jumped over the curb, 
went through the front-yard fence, and crashed into the corner house.  He said the 
crash occurred within approximately 30 seconds of the overhead lights being 
activated. 

Cruz was the driver and only person in the vehicle.  Cruz quickly ran from the 
vehicle to the south through the front yard, then ran west down the side of the house to 
the back alley.  Officer Porter immediately exited his police vehicle which had 
stopped just short of the curb.  Officer Porter ran on the other side of the corner house 
to the alley in the event Cruz were to turn north in the alley.  He was attempting to 
parallel Cruz’s path of escape.  When he reached the alley, he could see Cruz running 
southbound in the alley with Officer Bowser in pursuit.  He yelled to tell Officer 
Bowser that he was right behind him.  A few houses down the alley he saw both of 
them turn into an opening by a driveway.  He estimated Bowser was 30 or 35 feet 
behind Cruz.  He said he heard Officer Bowser yell something and then heard two 
gunshots less than a second apart.  As he drew his service pistol and turned into the 
area he saw Officer Bowser standing by the corner of a garage with his gun pointed at 
Cruz who was lying on the snow-covered ground by the fence in the backyard of 4653 
Lincoln Street.  He said there was a small cement pad in back of the house with a 
utility type trailer parked on it.  Officer Bowser was standing near the trailer.  He could 
clearly see Cruz on the ground wearing a “white hoodie.”  He could not see his hands 
at this time.  Officer Porter said he never saw a gun during the incident but there were 
few opportunities where he could have seen one.  Cruz was lying face down with his 
head up.  He thought Cruz had probably been hit because he was lying on the ground. 
Cruz quickly pushed himself back up to his feet and ran eastbound between the houses 
toward Lincoln Street.  He asked Officer Bowser if he was alright and received a 
“yes” response.  Officer Porter then paralleled Cruz’s flight path by running on the 
opposite side of the house toward Lincoln Street.  When he looked to the south he did 
not see Cruz.  Although he had not been told so at the time, he assumed Cruz was 
armed with a gun.  He went to the south looking for any clues of where Cruz may 
have gone.  He then went back and met up with Officer Bowser.  In a brief exchange 
Officer Bowser told him that Cruz had a gun and pointed it at him.  Officer Bowser 
said he shot at Cruz.  The officers again began looking for Cruz.  They slowed things 
down.  As they searched they listened for sounds or looked for other evidence of his 
whereabouts.  He does not know how long they searched for Cruz.  Until they finished 
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this two-officer search for Cruz, he made no radio or telephone calls concerning the 
vehicle or foot pursuits and notified no one the shots had been fired. 

Officer Porter said that after the second search he called the police dispatcher 
and reported a “one car” accident.  He then made a “direct connect” Nextel call to his 
supervisor, Sergeant Carroll, requesting that he respond to their location.  He did not 
inform the police dispatcher or Sergeant Kevin Carroll that shots had been fired.  He 
said he does not know why he failed to do so. 

Officer Porter said he found two shell casings in the area where Officer 
Bowser fired the shots.  While searching for Cruz, he found a mushroomed bullet 
lying on the front sidewalk by 4651 Lincoln Street.  At the time it did not make sense 
to him how it got there because it would have had to travel through the house to end 
up in that position.3 

In a second interview with Officer Porter he indicated in pertinent part that 
prior to his initial search for Cruz he did not have a planning discussion with Officer 
Bowser.  His search lasted minutes, but he did not know exactly how long.  He 
estimated it was 5 or 6 minutes.  He said he was concerned Cruz had a gun and 
wanted to act quickly to find him.  He said he was not thinking at all about getting 
more officers in there because Officer Bowser and he feel comfortable in each other 
“that we can get the bad guy.”  When he and Officer Bowser, who had also been 
searching for Cruz, got back together in front of the house next to the shooting scene, 
they searched together by retracing the shoe prints in the snow where Cruz was last 
seen.  It was after this additional searching that he first radioed the police dispatcher.  
He reported that “we’re out at 4600 block of Lincoln Street on a one car.”  He did not 
say that shots had been fired.  He attributes this communication failure to “stress 
overload.”   He stated, “I don’t have an excuse or good explanation why we did what 
we did—I may have some stress overload—it should have been handled in a different 
manner.”4  He also stated that the only thing he could think of is that they had 
searched enough to know Cruz was no longer there and was not waiting in ambush.5  
He believed Cruz had fled the area and was gone.  He said he made no call to set up a 
perimeter because “I thought we could find him.”  He indicated that immediately after 
the call to the police dispatcher, he used his Nextel to make a direct connect call to 
Sergeant Carroll.   He said he told Sergeant Carroll that “we need you down here” and 
“we have shots fired.”6   

                                                 
3 Investigators believe the bullet dropped out of Cruz’s clothing when he was fleeing. 
4 This is a positive indicator that there will be no recurrence of this conduct by Officer Porter.  At the time of his second 
statement, Officer Porter clearly acknowledged the error that was made in the aftermath of the shooting.  This, of course, 
does not excuse the conduct, but it certainly represents professional response by him. 
5 In his statement to investigators, Cruz stated he was hiding a few houses from the shooting scene.  Therefore, if he was 
armed he could have ambushed someone. 
6 Based on Sergeant Carroll’s statement and the sequence of the DPD call records it appears that a first call from Officer 
Porter asked Sergeant Carroll to respond and a second call informed Sergeant Carroll that shots had been fired.  It should be 
noted that the nature of a “direct connect” Nextel communication is somewhat different than a traditional telephone call.  It 
is a “walkie-talkie” type communication where each transmission is keyed by the speaker.  The discussion is more 
fragmented than with a traditional telephone call where there is a seamless back-and-forth conversation. 
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 The following is a summary of the two statements made to investigators by Sergeant Kevin 
Carroll on March 30 and April 5, 2007. 
 

Sergeant Carroll stated that he heard a radio transmission to the police 
dispatcher by Officer Chuck Porter (TAC 44) indicating there had been a “single car 
accident.”  This is the first notice Sergeant Carroll had of the incident.  Shortly after 
that call, Officer Porter called him on his Nextel phone and stated, “We need you up 
here.”  Officer Porter did not say anything regarding shots being fired.  Sergeant 
Carroll started to respond to his location.  He said that Officer Porter called back while 
he was on the way and said shots had been fired by Officer Damon Bowser and that 
no one was hurt.  He estimated this call came one to two minutes after the first call.  
Sergeant Carroll then got on “Dispatch 2” and indicated that an officer had fired shots 
during the incident. 

 
In response to questions, Sergeant Carroll indicated that it was unusual that an 

officer would call in an accident to police dispatch and not say anything about shots 
being fired—if the shots had already been fired.  He said it was not a normal practice 
for the Denver Police Department to delay such a notification.  He also stated it was 
not a standard practice for Gang Bureau officers.  He said his Gang officers were on 
Channel 2, so they would have known he was on that channel.  As to the Nextel call, 
he said it was not unusual to be called on his Nextel phone. 
 
 When he arrived at the scene he thought they had a suspect in custody.  When 
he determined that was not the case, he got a description of the suspect and aired it.  
Officer Bowser was looking for the gun in the area of the snow where the party had 
fallen after the shots were fired.  He had asked Officer Bowser where he had last seen 
the gun.  The officers updated him on what had happened.  He called in additional 
District 2 officers to protect the scene.  They then started walking down the front 
sidewalk and Officer Bowser showed him the bullet on the sidewalk and then showed 
him some blood on a fence.  At this point he called to let the Dispatcher know the 
suspect was probably shot. 
 

In the second interview on April 5, 2007, Sergeant Carroll stated when there is 
a foot chase and shots are fired you want to get the description of the suspect to other 
officers quickly for officer safety reasons.  He said there have been several 
conversations about this since the incident—to individual officers and at roll calls 
reinforcing the need to make immediate notifications under these circumstances.  He 
said officers are trained to make such notifications and “you have to call that out.”  He 
said there are a lot of questions to be answered about not calling it out.  He said he is 
not surprised that questions are being asked about the timing of the call to dispatch. 
 
The pertinent entries from the police dispatch tapes and CAD records for March 29, 2007 

indicate the following activity.  Note that other call activity occurred during these time frames. 
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RADIO TAPE CAD (Computer Aided Dispatch) 
24-Hour Time 

(Hour:Minute:Secon
d) 

Officer 

Comment 24-Hour Time 
(Hour:Minute:Secon

d) 
Officer 

Comment 

21:25 
Porter (TAC 44) 

One vehicle crash 21:25:44 
Porter 

1 car accident  

21:30 
Carroll (TAC 8) 

Officer’s fired shots – 
make the call outs 

21:30:24 
Carroll 

TAC 8 backing up TAC 44 

  21:32:32 Officers fired shots per TAC 
8 … Need call outs 

  
Additional CAD dispatches of interest 

 
21:33:31 
Dispatch 

Per TAC 8 everybody is ok 
and nobody hit 

21:44:36 
 

Suspect is still at large 

21:46:14 Suspect believed to be on foot 
EB (eastbound) from the 
location … H/M 5’7” blk 
pants white hoodie 

21:47:51 210A asked if the suspect was 
armed … per TAC 8 it is 
most likely 

21:48:50 No perimeter due to amount 
of time that has past per TAC 
8 

21:50:46 Per TAC 8 …Officers 
involved in foot chase … 
suspect turned and pointed a 
gun at officers …officers 
fired at suspect 

21:55:12 Spent shell casing found 
away from the scene … blood 
on fence 

21:57:42 Per TAC 8 …it is most likely 
that the suspect has been hit 

22:23:22 TAC 1 transporting Officer 
Bowser to HQ (headquarters) 

22:23:39 TAC 8 transporting Officer 
Porter to HQ (headquarters) 

22:40:34 Hospitals shared services 
advised to notify all hospitals 
any walk shootings 

 
The “direct connect” calls on the Nextel phones do not produce a time stamped record.  

Therefore, a call time line cannot be established concerning those calls. 
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CONCLUSION 

All Denver police officers receive extensive training related to every aspect of officer-
involved shootings.  The officers involved in this incident received the training.  The training includes, 
among other things, the procedures and protocols to follow when an officer discharges his or her 
firearm.  For a variety of reasons, there should be immediate notification to the police dispatcher so 
that appropriate notification can be aired to fellow officers to protect those officers and the 
community; to permit additional cover officers to respond to assist; to allow a perimeter to be 
established quickly to contain involved suspects; to provide for timely notification to other pertinent 
personnel, and to insure the integrity of the investigation that follows.7  Also, to the extent it is 
practicable, the involved officers should minimize their intrusion into the crime scene.  When an 
officer fires shots at a suspect who is armed with a handgun and the suspect flees still armed with the 
handgun after the shooting, as is the case here according to the statement made by Officer Bowser, it 
is self apparent why immediate police radio notification to the police dispatcher is so critical.8  In fact, 
this notification reaction should be so instinctive to a police officer that it would seem to require a 
conscious decision to not do so.  Even with no training—common sense and sound judgment would 
dictate this action.  At a minimum, failure to do so places other officers and the community at risk.   

                                                 
7 There are a number of sections of the Denver Police Department Operations Manual that refer to the 
reporting requirement.  Here are some of the references:   Sections 3.11:  “Any officer observing a 
police emergency or having it reported to them shall immediately report the incident to the police 
dispatcher.” 
Sections 105.01 Use of Force Procedures: (1) DUTY TO REPORT:  “Officers shall immediately 
report the circumstances of all resistances or incidents involving use of force to a supervisor or 
command officer.  The supervisor or command officer shall ensure that all sections of the Denver 
Police Department Operations Manual and the Colorado Revised Statutes have been followed.  (a) 
The Use of Force Report, DPD 12, related supervisory investigation and reports are required in any 
of the following circumstances: (1) An officer discharges a firearm other than in training or for 
bona fide recreational purposes.” 
Section 105.03   Shooting By and/or of Police Officers: “(1) When a police officer fires a weapon 
as a result of contact with a person, whether or not that person is killed or wounded, the dispatcher 
shall be immediately notified.  I-Call communication may be requested if officers wish to reduce 
the number of persons who may receive the broadcast information.” 
Section 105.04  Discharge of Firearms: “(5) When an officer discharges a weapon for any reason 
and no one is injured or killed, or if it is unknown if a person is injured or killed, the dispatcher 
will be notified immediately.  NOTE: if injury or death is involved, the procedure in OMS 105.03 
is in effect.” 
 
8 In this case, Officer Bowser’s police radio fell to the ground during the foot pursuit.  He retrieved it a short time later and 
stated he believed Officer Porter had made the appropriate notifications.  Officer Porter had his police radio at all times.  He 
was the non-shooting officer and in the best position to call in the shooting.  He made no notification to the police dispatcher 
or anyone else until several minutes after the shooting.  When the call was finally made, he only reported the “one vehicle 
crash” and said nothing about the shots being fired.  And, in his subsequent direct connect Nextel call to Sergeant Carroll he 
did not tell him that shots had been fired.  He finally informed him of that critical fact in a second call.  Sergeant Carroll then 
immediately advised the police dispatcher. 
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We are focusing on the delayed reporting issue because immediate reporting of these 
police actions is a critical core component to the integrity of the Officer-Involved Shooting 
protocol and non-compliance impacts the credibility of the officer(s) and by extension the 
department.  Even in a totally justified police action, an unjustified delay in reporting can lead 
to allegations of an attempt to conceal the police action.  And, even if there was no ill motive or 
intent, this is unacceptable conduct.  It cuts at the very heart of the trust we place in our police 
officers. 

In this case, Officer Bowser and Gustavo Cruz were the only witnesses to the final frames of 
the shooting.  No other officer or citizen was eyewitness to the two shots fired by Officer Bowser.  
Officer Bowser stated Cruz was armed with a semi-automatic pistol and aimed it at him.  Cruz denies 
being armed.  The relative credibility of the accounts given by Cruz and Officer Bowser therefore 
become critical in assessing justification.  Cruz’s actions during this encounter bring his credibility 
into serious question.  This would include Cruz’s criminal conduct of fleeing in the vehicle, fleeing 
from the crashed vehicle on foot, and fleeing after the shots were fired; his giving false information to 
hospital personnel and law enforcement officers; and his statement that he had a BB-gun (handgun 
appearance), but stating it was in the trunk of the crashed vehicle and not in his possession at the time 
of the shooting.  However, no such weapon was found in two thorough searches of the vehicle.  This, 
of course, could logically lead to the conclusion he was armed with the gun during this encounter, as 
indicated by Officer Bowser.  It is also significant to note that the description given by Officer Bowser 
of Cruz’s body position at the time the second shot was fired is consistent with the wound sustained 
by Cruz.  Cruz escaped and Officer Bowser was sequestered until he gave his video-taped statement at 
2:45 a.m. on March 30, 2007.  Officer Bowser would not have known the nature of Cruz’s injury 
when he gave his statement.  This also lends credibility to Officer Bowser’s statement that Cruz was 
armed with a gun.  Cruz described the BB-gun as being small, black, and looking like an automatic.  
The BB-gun has not been recovered.  Again, Officer Bowser would have no knowledge about this 
description at the time he made his statement after being sequestered.  Officer Bowser’s description is 
very similar to Cruz’s.  Cruz, by his own admission, had snorted two lines of cocaine at work just 
prior to getting in the vehicle and driving under the influence of narcotics down 47th Avenue.  And, he 
was not supposed to be operating a motor vehicle on our streets.  This collection of facts would cause 
a reasonable person to question the veracity of any statement made by Cruz.   

Based on the facts developed in this investigation, the after-shooting conduct of the officer(s) 
is called into question by their failure to follow Denver Police Department notification protocol.  This 
conduct opens them up to questioning whether the delay in notifying the dispatcher was the result of 
an innocent lapse of judgment, a calculated delay because of concerns about the justification of their 
conduct related to the vehicle pursuit of Cruz and/or the shooting incident, or some other reason.  At a 
minimum, the conduct casts a shadow over what the substantial weight of the evidence suggests was a 
justified police action. 

Criminal liability is established in Colorado only if it is proved beyond a reasonable doubt that 
someone has committed all of the elements of an offense defined by Colorado statute, and it is proved 
beyond a reasonable doubt that the offense was committed without any statutorily-recognized 
justification or excuse.  While knowingly or intentionally shooting and causing injury or death to 
another human being is generally prohibited as assault or murder in Colorado, the Criminal Code 
specifies certain circumstances in which the use of physical force or deadly physical force is justified.  
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As there is generally no dispute that the officer intended to shoot at the person who is wounded or 
killed, the determination of whether the conduct was criminal is primarily a question of legal 
justification. 

Section 18-1-707 of the Colorado Revised Statutes provides that while effecting or 
attempting to effect an arrest, a peace officer is justified in using deadly physical force upon 
another person . . . when he reasonably believes that it is necessary to defend himself or a third 
person from what he reasonably believes to be the use or imminent use of deadly physical force.  
Therefore, the question presented in most officer-involved shooting cases is whether, at the 
instant the officer fired the shot that wounded or killed the person, the officer reasonably 
believed, and in fact believed, that he or another person, was in imminent danger of great bodily 
injury or death from the actions of the person who is shot.  In order to establish criminal 
responsibility for knowingly or intentionally shooting another, the state must prove beyond a 
reasonable doubt that the person doing the shooting either did not really believe he or another 
was in imminent danger, or, if he did hold such belief, that belief was, in light of the 
circumstances, unreasonable. 

The statute also provides that a peace officer is justified in using deadly physical force 
upon another person . . . when he reasonably believes that it is necessary to effect an arrest . . . of 
a person whom he reasonably believes has committed or attempted to commit a felony involving 
the use or threatened use of a deadly weapon; or is attempting to escape by the use of a deadly 
weapon; or otherwise indicates, except through motor-vehicle violation, that he is likely to 
endanger human life or to inflict serious bodily injury to another unless apprehended without 
delay. 

Based on the totality of the facts developed in this investigation we could not prove 
beyond a reasonable doubt that it was unreasonable for Officer Bowser to perceive that Cruz’s 
conduct posed an imminent threat to Officer Bowser when he fired the two shots.  Under the 
specific facts of this case, we would have to prove beyond a reasonable doubt, at a minimum, 
that Cruz did not, in fact, have a firearm and Officer Bowser knew so in order to make Officer 
Bowser’s conduct unreasonable.  Based on the totality of the facts developed in this 
investigation, we clearly could not do so.  Therefore, no criminal charges are fileable and 
provable against the officer in the wounding of Cruz. 

The attached document entitled Officer-Involved Shooting Protocol 2007 is incorporated by 
this reference.  The following pertinent statement is in that document:  “In most officer-involved 
shootings the filing decision and release of the brief decision letter will occur within two-to-three 
weeks of the incident, unless circumstances of a case require more time.  This more compressed 
time frame will allow the Denver Police Department administrative investigation to move forward 
more quickly.”  In accordance with the protocol, the administrative and tactical aspects of the event 
will be addressed by the Manager of Safety and Chief of Police in their review and administrative 
decision letter. 

In 2005, the City implemented a new Officer-Involved Shooting protocol.  The Denver 
District Attorney’s Office made a change in its protocol specifically to accommodate the City’s new 
protocol with the intent of cooperating with and assisting the City in speeding up the 
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administrative investigation and review process.9  We have released our decision letters in 
compliance with the new protocol.  The Officer-Involved Shooting decision letters of the Denver 
District Attorney are posted on our website at www.denverda.org.    

 The Denver District Attorney’s Office has always believed that timely public access to the 
investigative file was one of the most important components of our Officer-Involved Shooting 
protocol.  The City has a growing backlog of Officer-Involved Shooting cases in which administrative 
decision letters have not been released within the time frames contemplated by the City’s new Officer-
Involved Shooting protocol.   Based on requests made by citizens in the fall of 2006, we opened two 
of those backlogged case files after we first sought to get the City to complete and release their 
administrative decision letters.10  We are still hopeful the City will be able to eliminate the backlog of 
cases before additional shootings add to the backlog.11  However, because we are approaching two 
years since the City’s new protocol was put in place, we are at this time opening all the 2005 and 
2006 Officer-Involved Shooting cases for in-person review at our office, even though the City 
has not released their administrative decision letters.  Additionally, we have written a more 
extensive decision letter in this current case because of the anticipated delay from the City due 
to the backlog.  And, in this current case we will open our Officer-Involved Shooting file for in-
person review at our office on the earlier date of sixty (60) days from the date of this letter or 
when the City releases its administrative decision letter.  We will continue to monitor the City’s 
progress.12  If sufficient progress has not been made by the time of the next officer-involved 
shooting, we will move away from the City’s new protocol, which has significantly slowed the 
process of opening our case file, and return to our time-tested protocol that was endorsed by the 
Erickson Commission.  Under that protocol the case file is open to in-person review at our office 
immediately after the release of the District Attorney’s decision letter.13  We believe until the 
City’s new protocol is functioning as intended it is in the best interest of the community for our 
office to make appropriate adjustments for the timely opening of the files.   

                                                 
9 See attached memorandum dated October 28, 2005 and the Officer-Involved Shooting Protocol – 2005 with pertinent 
sections highlighted. 
10 See attached letter.  It should be noted that the individuals who made the request have never called or come to our office 
to review the files.  The letter indicated the files would be available beginning November 1, 2006.  Not surprisingly,  they  
apparently were more interested in obtaining publicity than actually taking the time to review the investigations. 
11 See attached chart of letter release dates.  Additional staff was hired by the Office of the Manager of Safety in September 
2006 to address the backlog problem and bring the City in compliance with its protocol.  (See attached letter – footnote 10)  
The first administrative letter was just released 7 months later on April 13, 2007.  The Denver District Attorney’s Office is a 
State agency and as such has no control or authority over any aspect of City government.  Our concern is that the City’s 
backlog of unfinished cases will never be eliminated or even reduced at this pace.  Therefore, while the new protocol is well 
intended and may look good on paper, it has significant problems in execution.  At this time it appears that either even more 
resources are needed or the current resources need to be more focused on this task.  We are hopeful that with the first letter 
completed the turnaround time will accelerate.  
12 The first letter released under the City’s new protocol provides the administrative depth of review and analysis we have 
been seeking from the City for many years.  As we have said in the past, we commend Manager of Safety Alvin LaCabe for 
taking on this difficult challenge and for producing an excellent first administrative letter.  The only problem is timeliness of 
release—the first letter was released 14 months after the shooting.  We remain hopeful the City can eliminate the backlog 
and become current. 
13 Of legal necessity the case file cannot be opened if criminal charges are pending against the shot party.  If the shot party 
dies there is no such legal impediment. 
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We commend Chief Gerry Whitman, Division Chief Dave Fisher, Captain Mike Calo and 
other members of the Denver Police Department for their leadership in taking immediate action to 
address the delayed reporting issue to insure there is no recurrence.  We also want to thank the officers 
of the Gang Bureau for their dedication to duty and their daily efforts to keep our community safe.  
They serve in a very difficult and dangerous assignment and we are thankful for the sacrifices they 
and their families make on our behalf.  We also thank the Homicide Unit, the Crime Laboratory, and 
the other investigators for their professional work in completing a thorough investigation in a timely 
fashion. 

 Cruz has been charged with First Degree Assault to a Peace Officer.  He is also being held on 
a Federal immigration hold. 

The Denver Police Department is the custodian of records related to this case.  As in every 
case we handle, any interested party may seek judicial review of our decision under C.R.S. 16-5-209. 

Very truly yours, 

 

Mitchell R. Morrissey 

 

cc: Officer Damon Bowser; David Bruno, Attorney at Law; John W. Hickenlooper, Mayor; All City Council Members; 
Alvin J. LaCabe, Jr., Manager of Safety; Arlene Dykstra, Acting Denver City Attorney; Marco Vasquez, Deputy Chief; 
Michael Battista, Deputy Chief; Dan O’Hayre, Division Chief; Dave Fisher, Division Chief; David Quinones, Division 
Chief; Mary Beth Klee, Division Chief; Greggory LaBerge, Crime Lab Commander; John Burbach, Captain; Jon Priest, 
Lieutenant, Homicide; Jim Haney, Lieutenant; Detective Randy Stegman, Homicide; Detective Bruce Gibbs, Homicide; 
Captain Mike Calo, Gang Bureau; John Lamb, Commander, Civil Liability Bureau; Chuck Lepley, First Assistant District 
Attorney; Lamar Sims, Chief Deputy District Attorney; Doug Jackson, Chief Deputy District Attorney; Henry R. Reeve, 
General Counsel, Deputy District Attorney;  Justice William Erickson, Chair, The Erickson Commission; Richard 
Rosenthal, Office of the Independent Monitor. 
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Officer-Involved Shootings - Letter Release Dates 

Years 2005 and 2006 
 

Officer Party Shot Date of 
Incident 

D.A. Letter 
Release 

City Adm. 
Letter Release 

 
Corp. Michael Wyatt 

 
Harrison Owens 

 
5/25/05 

 
(See Footnote 9) 

 
No Letter 

 
 
Off. Todd Gentry 
Off. Randy Parsons 

 
Frankie Brabo 

 
1/3/06 

 
2/3/06 

4/13/07 
(14 months) 

(See Footnote 10)
 
Off. Jason Brake 
(et al. Seven Officers Fired 
Shots) 

 
Lorenzo-Pasillas-
Hernandez 

 
3/19/06 

 
4/11/06 

 
No Letter 

 
 
Off. Rick Nixon 
 

 
Jimmy Orozco 

 
4/20/06 

 
5/5/06 

 
No Letter 

 
Off. Ricky Stern 
Off. James Medina 
Off. Andrew 
Richmond 

 
Roberto Gonzales 

 
5/6/06 

 
5/12/06 

 
No Letter 

Off. Ryan Grothe 
Off. James Sewald 
Off. Derick 
Dominguez 

 
Michael J. Ford 

 
6/25/06 

 
6/29/06 

 
No Letter 

 
Off. Larry Valentia 
 

 
Daniel Ayon 

 
12/2/06 

 
1/10/07 

 
No Letter 

 



 
201 West Colfax Avenue 

Dept. 801 
Denver, CO 80202 

720-913-9000 
Fax 720-913-9035 

MITCHELL R. MORRISSEY 
District Attorney 

 
SECOND JUDICIAL DISTRICT 

 
 
 
 
 
 
 
 
 
To:  Whom it Concerns 
From:  Mitchell R. Morrissey 
Re:  Officer-Involved Shootings 
Date:  October 28, 2005 
 
I am releasing the decision letter in the first officer-involved shooting to occur during my service as Denver 
District Attorney.  In doing so, I want to add a few comments. 
 

 Prior to being elected Denver District Attorney in November 2004, I served as a deputy district attorney and 
chief deputy district attorney for 22 years.  I was one of 3 chief deputies selected by the District Attorney to 
handle officer-involved shootings with the District Attorney and First Assistant District Attorney.  Prior to 
and since taking office, I have reviewed numerous cases.  Because of this involvement I was very familiar 
with the protocol and issues related to officer-involved shootings prior to taking office. 

 I had the good fortune to know in August of 2004 that I would become District Attorney in January 2005.  
During that time I observed the handling of the Officer Ranjan Ford—Frank Lobato (“Ford-Lobato”) 
officer-involved shooting case.  This provided the opportunity to evaluate the use of the Denver Statutory 
Grand Jury in an officer-involved shooting case. 

 I have also followed the administrative handling of the Ford-Lobato case by the Manager of Safety, Denver 
Police Department, and City government.  Additionally, I have reviewed the very thorough letter released 
by the Manager of Safety at the conclusion of the administrative investigation and review. 

 The delay in releasing this letter is the result of my ongoing evaluation of the process and a desire to release 
it in concert with the attachment to the decision letter.  After evaluating the protocol that was in place when 
I took office, I am making the following changes which are discussed in more detail in the “Officer-
Involved Shooting Protocol 2005” attachment: 

o In an effort to permit the Manager of Safety and Denver Police Department administrative 
investigation and review to begin sooner, in most cases I will make the criminal filing 
decision within two-to-three weeks of the shooting and will release a brief decision letter at 
that time, rather than a very detailed and time intensive letter.  

o In an effort to ensure the Manager of Safety and Denver Police Department administrative 
investigation and review is not impacted by the premature release of detailed facts, I will do 
the following: 

 Release a brief decision letter containing a general description of the shooting. 
 We will not open the criminal-case file at the time our brief decision letter is 

released.  After the Manager of Safety has released his comprehensive letter, we 
will make our criminal-case file open for in-person review at our office by any 
person, if the City fails to open its criminal-case file for in-person review.  The 
City is the Official Custodian of Records of the original criminal-case file and 
administrative-case file, not the Denver District Attorney. 
 



 



 

 



 



 



 



 



 



 

 


